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ENVlRONMEf41~ PROTECTION “
AGENCY

40 CPR Perls 6,51, and 93

[FRL~l ]

Determlnlng Conformity of Gonerat
federal ActIons to State or Pedorel
Implementation Plans

AGENCY: Environmental Protection
Agency (EPA).
AcnON:Final rule.

SUMMARY:The ClttanAh Act(Act]
requiresEPA topromulgaterulesto
ensurethatFederal actions conform to
the appropriate State implementation
plan (HP]. Conformity to a SIP is
defined in the Act as amended in 1990
as meanin conformity to a SIP’s

Fpurpose o eliminating or reducing the
severity and number of violations of the
national ambient air quality standards
(NAAQS) and achieving ex

P
“tious

~ttainment of such stand s. The
Federal agency responsible for the
action is required to determine if ita
actions conform to the a pli-ble SIP.

1This final rule estabhs es the criteria
ud procedures governing the
determination of conformity for all
Federai actiona, except Fedeml ~@way
and transit actions Transportation
conformity”). Transportation conformity
requirements axe established in a
separate rulemaking action.
EFFECnVEnATES:The final roles for 40
CFR parta S1 and 93 are effective
knuary 31,1994. The final rule for 40
CFR part 6 will be effective January 31,
1994 unless notice is received by
December 30.1993, that someone
wishes to submit adverse or critical
comments. If the effective date is
delayed for the 40 CFR pert 6 de due
to the need to provide for public
c~mment, timely notice will be
published in the Federal Register. The
information collection requirements
contained in 40 CFR part 51, subpart W,
and 40 CFR part 93. subpart B, have nti
been approved b the Offhx of

Jkfanagement an Budget (OMB) Ud are
not effective until QfvfB has a roved

lxthem. A document will be pu shad in
t$fi~rd+w@ater announcing the

.
FORFIJWWtt~~ CONTACR
Do Grano: U.S. EPA, 0f3ce of Air
Qu’#!ty Planning and standards -
15), Reaaarch Triangle Park, NC 27711,
(919) 341-3292.

SWPWMENTARY~-
Outlina
LSummaryof the Find Ruh
[LBackground

111.Discussion of Ma~r Issuas and Response
to Comments

A, Bt%sctiveDates
B. SIP Revisions+ltate Authority
C [ndimct EmissionaAncluaivo~xclusive

Definition
D. fndiroct Emissions-Oafinition of

‘“causedBy’”
R.Indirect Emiaaion-tions

lo snd 131 of the Act
F. [ndimct Emission*Reaaonabiy

ForeseeableEmissions
G. IndirectEmissions-Definition of

Federal Activity
H. Appiicabiiity-Attaiment AreM
L Applicability--De Mini.mis Emission

Levels
j. Appiicsbiiity-Exatnptiona md

presumptions of Conformity
K. Appiicabdity--Calculation
L Repotiing Requirements
M. Pubiic Psrtici ation

1“N. Bmiaaions Bu get
O. Mitigation Measures
P. EPA and State Review Role

IV.Discussion of OtherIssues and Response
to Comments

A. 40 CFRPart93
B. SIPRevision-Daadlioe
C SIPRevision4hecrd tinfonnity
D. FedenslActions-MiadlsDsous
E. Appkabie hnpiamentation Plan
F. Increasethe Frequency or Severity
~ ~~mce Ares

L“Deflnltions-Mis@lh-s
J. Conformity Determination
K Air Quality Related Value8(AQRVW
L Frequencyof Conformity Determinations
M. Tiering
N. Applicability-lb$iodly Significant

Actions
O. Applicabilit)+NAA@ ~
P. Attainment Demonstration
Q. Transportation Conformity
iL BaaeUneBu@ione
3. Annual Reductions
T. Summary of Criteria for Datemnining

CoOfnnnity
u.PlannfngAasumpuone
V.F~ Emission Yeara
W. Total of Dimxt and Indirect EmlssiorIs
IL New or Revised Bmisaions Models
Y. Air Quality Modelin#a-A
Z Alr Quality Modeling-PM-10
AA. Activity on FaderaUy-ManagedLand
BB. Federalism ksesarnent

V, Economic Impact
W Administrative Requirements

A. Executive Order 12S68
B. Regulatory Flexibility Act
C Paperwork Reduction Act
D. Faderaiiam bpliCStiOnS

L Svs/ of tin FfaalRub
The purpose of this rule is to

implementsection176(c)oftheA@ u
amended[42U.S.C7401ti8w.).w~~
saquhesthatallFederalacttonaconform
toanapplicableimplementationplan
developedpursuanttosection110and
partD oftheAct.Section176(c)Oftie
ActrequiresBPA to romulgatecriteria

tandproceduresforamonatrattngand
_ confotityofFederalacttona

to a SLP,States are required through this
rule to submit bs EPA revisions to their
implementation plans establishing
conformity criteria and pr~dures
consistent with this rule Within 12
months of today’s date..

For the purpose of summarizing the
general conformity rule, it can be
viewed as conteinin three major parts.

A
a pliability, ~rocec!ure, and analysis.

ese am brie y described in the next
th%e paragra hs.

YThe genera conformity rule covers
direct md indirect emissions of criteria
pollutants or their recursors that are

T!
caused b a Federa action, are
reaaonab y foreseeable, and can
practicably be controlled by the Federal
agency through ite continuing rograrn

rresponsibility. The rule genera ly

f
ap lies to Federal actions except:

1) Thoaa covered by the
transportation conformity rule;

(2) ActIons with associated emissions
below specified de minimis levels; and

(31 Certain other actions which are
exempt or presumed to conform.

The rule also establishesJmcedural
requirements. Federal agencies must
make their conformity determinations
available for public review. Nqtic-a of
draft and final conformity
determinations must be provided
directly to air quality

T
latory

agencies and to the pub ICby
publication in a local newspaper.

The conformity determination
examines the impacts of the direct and
indirect emissions from the Federal
actton. The rule provides several
options to eatis air quality criteria and

2requires the Fe eral action to also meet
any applicable StF requirements and
emiaeion mileetonee. Each Federal
agency must determine that any actions
covered by the mle conform to the

fh
ap licable SIP before the ection is taken.

e EPA continues to believe that the
statute is ambiguous end that it provides
EPA dlacmtionary authority to applY
baa general conformity procedures to
both attainment and nonattainment
areas.

However, EPA cannot now apPIY
theee rules in attainment areas because
it did not pmpoae to do so. The EPA
must first complete notice and comment
rulernaking on the application of the
appropriate criteria and procedures for
conformity deterrninationa in
attainment areas. Themfom$ the criteria
and pmcedurea aetabliehed in this rule
apply only in areas that are
nonattatnment or maintenance with

=
to any of the criteria pollutants

the ti. I carbonmonoxide(CO).

ICM- @hltSDtSaretboaapolbmanuforwtuch
tWAbaa~ ●N~undubactmn 109
Ofdlaht.
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lead (Pb), nitrogen dioxide, ozone,
particulate matter (PM-1 O), and sulfbr
dioxide (SO~.

This rule does not apply to Federal
procurement actions. The March15,
1993proposalwassilentonthe
~pplicationofconformityrequirements
specificallytoprocurementactions,
however,anumberofcommentswere.
receivedonprocurements.Althoughthe
commentsgenerallyindicatedthat
procurementsshouldbeexemptfrom
thefinalconformityrule,EPA k
inclinedtobelievethatCongress
intendedforcertainrocurement

factionstobecoverebythegeneral
conformityprovisions,Itisimpossible
atthistimetoresolvethecompeting
concernsregardingwhichprocurement
actionsshouldbecoveredandwhich
shouldbeexemptsincetheexisting
racordisinadequate,Therefore,theEPA
willproposetocovercertain

E
rocurementsinafuturerulemaking,
utwilltakecommentonother
interpretations.
TheEPA willalsopropose

exemptionsforcertainprocurement
actionswhichItbelieveswouldfitthe
deminimiscriteriaorresultin ‘T
emissionswhicharenotreasonably
foreseeable.TheEPA believesthe
majorityofprocurementactionswould
bederninimisornotreasonably
foreseeable.Giventhecomplexityof
Federalprocurementandthe
government’sdesiretostreamline
prommment ectivitiee,theEPA will
seekcommentonitsproposed
exemptionsandtheprocessforapplying
conformitytoprocurementactivities.

II.Background

Thegeneralconformityrulewas
proposedonMarch15,1993(58FR
13836),Additional

T
und

information can be foun in the

‘r%%!%~%detiedlnsec tion
176(c) of the Act as conformity to the
SIP’Spurpose of eliminating or reducin
the severity and number of violations o!
the NAAQS and achieving expeditious
attainment of such standards, and that
such activities will nti

(1] Cause or contribute toany new
violation of an standard in any area,

(21 Increase he hequency or severity
of any existing violation of any standard

‘(%h~y’&ely attainmentof any
standard or any required interim
emission reductions or other milestones
insny area. ‘“

The Act se amended in 1990 ties
conformity to attainment end
maintenance of the NAAQS. Thus, ●

Federal action must not adversely e.fhct
the timely attainment and maintenance

of the NAAQS or emission reduction
progress plans leading to attainment,
The Act as amended in 1990 includes a
new emphasis of reconciling the
emissions from Federal actions with the
SIP, rather than simply providing for the
implementation of SIP measures, This
integration of Federal actions end air
uality planning is intended to protect

!X;%;y~;~Z~~X&!~~e
not exceeded, emissions reduction
pro

r
ss targets are achieved, end air

qu ity attainment and maintenance
efforta are not undermined.

The rule amends part 51 of title 40 of
the Code of Federal Regulations by
adding a new subpart W. Part S1 is
entitled: “R uirements for preparation,

7ado tlon, an submittal of
Timp ementation plans. ” Amendment to

part 51 is necessary to require States to
revise their implementation plans to
include conformity requirements. Once
the State plans are revised, the Federal
agencies would be subject to those

‘%ti~%.%~,therule addaanew
sub art Btopart 930 ftitle400fthe

zCo e of Federal Regulations. This is
necessary to make the conformity
reqtiments ap Iy to Federal agencies
as soon as the J e is effective and in the
interim period before the States revise
their implementation plane. The part 93
requirements era identical to the parts 1
requirements with one exception: they
do not require a State to revise its
implementation plan. To avoid
du lication, the prmrnbIe language citesfon y the part 51 sections, however, the
relevant part 51 discussion also applies
to the equivalent part 93 rules.

As noted in the proposal (58 PR
13837), EPA promulgated conformity
rules in 1979 and 1985 to implement the
conformityprovisionsforEPA actionsat
40CFR 6.303.Today’shal ruleapplies
theconformityprovisionsoftheActas
amendedin1990toallFederal
activities,includingEPA activities.
Thus,theconformityrequirementsof40
CFR 6,3o3aresu eraededbythese

Sfrules.Accorcltny,paragraphs(a)
_ (fiof40CFR 6.303arereplaced
with a new paragraph (a) which refers
to the conformity rules promulgated
today and anew paragraph (b) which
retains the requirements of (old)
p-ph (g), which ad- other

r%:;:::
:tion 316(b) of the
ng this action

wi&out spacifi~ti,y having proposed to
make these changes to 40 CFR 6.303 in
the March 1S, 1993 proposal because
the Agency vlewa this as a
noncontroversial action and anticipates
no adverse comments. This action will
be effective January 31,1994 unless, by

DF ~er 30, 1993 notice is received
:verse or critical comments will

:; .mitted regarding tie changes to
4C { 6.303. If final action on the
Ck -s to 40 CFR 6,303 is delaye,d
pw. ...ng public comment, the
requirements of the new part 5I and g3
rules will still supersede the
requirements of 40 CFR 6.303.

III. Discussion of Major Issues and
Response to Comments

For ad~tional background
information on the major issues, the
reader should refer to 58 FR 13837-
13847, March 15, 1993. Unless
otherwise noted, the discussions in
Sections 111and ll? below only address
issues where-public comments were
received. For portions of the proposed
rule wherecommentswerenotreceived,
thefinalruleisconsistentwiththe
proosed rule for the reasons set forth
in J e proposal notice. Further
discussion of suchissues is not
addressed in this preamble. Port:ons of
the proposed rule were also changed so
that the final rule more clearly states the
intended meaning, Section$ III and IV
address issues in the same order as they
were addressed in the proposal whicbis
also consistent with the regulatory
portion of this rulemaking notice,

A, EflectiveDotes
1. Proposal

The effective date of this rule was
proposed to be 30 days after the final
rulemaking notice is published. At that
time, however, some projects that -a
dependent on Federal actions wi’ ve
already commenced or complete.
planning activities, perhaps incl
their environmental assessment. >.ig
projects would then be faced with the
uncertainty of new conformity
requirements that could not have been
anticipated prior to the final roles being
published. This uncertainty could
threaten the viability of projects for
which considerable time and funds
already have been or era about tabe
invested,

The preamble to the proposal
specifically invited comments on
transition (or grandfathering) revisions

ifor on-going projects thatare ependent
on Federal actions (58 FR 13837). Two
o tions were proposed which would
J low grandfathering based on activities
that will have either dread

&commenced or completed eir I
environmental assessment by the time
the 5131rulemaking notice is published,

2. Comment

The EPA received comments on this –
issue which recommended a variety of
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!’ap roaches. The comments included the
fol owing recommendations, amongL others:

(1) Exempt Federal actions where the
environmental analysis has been
“commenced” prior to the effective date
of the tinal rules.

(2) Base the exemption on the .
“completion” of the environmental
analysis prior to the effective date of the
final rules. One commenter suggested
the following de5nition of “complete:”
Projects where there haa been sufficient
environmental adyeis for the agency to
determine that the project is in
conformity with the pp of the SIP
pursuant to the agency’s @rmative
obligation under Act section 176(c), or
where n written determination of
conformity under section 176(c) of the
Act has been made.

(3] The rule should a ply
Lretroactively to Novem 15,1991, tlm

deadline set by Congress for
promulgation of the rules by EPA

(4) The final conformity mle should
take effect only after a State reviaea its
SIP to meet the new Act conformity
mquimments and theJravbion is

klhmnptonlypmjectstithve
ap roved by EPA

received funding prior to the effective
date of the conformity rules.

(6) Exempt projects that haveL
completed an environmmhal analysia

4
which included public partld

(7) Phase-in review by ‘&
on endronmental impact stetementa
(EM’s)and then later extsnd to otlm
ectiona or exempt projects completed
prior tolyearafter theruleeareti

3. Response
This final ru@doesnot requireanaw

t
conformi detmminatton for Fad&al
actions w em the Federal agency
completed ita conformity &kdmtion
by March 15,1994 or National
Euvtnmmental Policy& (NEPA)
analysis prior to the efbctive date of
this rule. If a conformity determination
has been ‘“corn Ieted” it means the

6$sresponsible F ml agencymade ●5nal
determination that a qMd5c action
conforms, pUreuantt!)aaction176(C)of
the Act. Insuchcsse& the Fedmal
actiona must have conformity
determinations pursuant to section
176(c) of the A@ but

%%s
would not be

subject to the 8MC
$

Ubliabad
today. Alternatively, if the edaral
agency bad completed its envhonmantal
analysis fora Federalaction under the
NEPApriorto theefktivodate ofthie
rule, as evidenced by an =,
environmental assessment @A), orw
finding of no significant impact
(FONSI). thansuchan action iadsonot
subject to tba specific rules publtahed

today,althoughitwouldhavebeen
subjtmt to applicable confordty
-mtaattititi
environmental anal ia wee com lsted.

r rh determhhg w ether to app y rules
unmedietely, EPA genemlly cmsidera
the following bctomo

(1) Whether the new rule repmaents
an elm tdeparture from well
eatabL&d practice or mer+slyattempts
to fillavoid inanunaettled areaoflaw.

(2) The extent to which the p
9against whom the new rule is app ad

died on the formerrula
(3) The degree of burden which

immediata a Iication of ● rule irnpoaes
Yona arty, an

(4)%6 statutory intemat in ap lying
ranewrule despite therelianmo a

P
%

on the old @an&
e EPA considered all options

contained in the comments and
determined thatthe

!
roviaion In the
orthereaaona deecrbd below.

(l) T’hagenaaaloOnfam@ rule
rapreaenta an abrupt departure from the

C&
previous conford ~Wui.e& EPA
publbhedin 40

g~#’;L&:LL*:

thafinelruloisconaiderablychanged
komalloftheaarl ~whichalao
hadva@nhed&

(2) COnSiMqtheganaraI abaenceof
conformitydekd@omby Federal
agendee@ortothe 19EtOamendnmts
tothetimod appear to have
reliadonrhe Amquhmentsoron
4ocFR6.303 tomaantbatapadflo
general conformity requtramenta did not
apply for Moral qendea otherthan
EPA

(3) PrioctothbfJrld
many Felkrd adionawill bow
compIeted Us m
pursuant to WA SUChprojscta would
then bakdwiththe lmcmtdnty of tbo
new co ~--

rioltotheflnalrldaa
-P Thiauncmdllcould

%thmwmtho*tYofp@aXa r
WhichanddembbtimeandfIMdS
&_hwbam~mb

(4) The statutory Interwt in applytng
the new raqufremenb during thb
Merimperlaliepr qervedwherathe
Faded don ~y condderud
theconfomldty ru@amentsofthe Act
and compbtad such au anelyda or
fuMlladthe WA
suchaotiona

aaenviaiOMdby GqpMaeven
lx tho=@dni#MIMnOvaJt*d
the .

After determining that some form of
grandMher@ is appropriate, EPA
selected a hybrid of the commgmcemant
and completion dates of a conform{t

[determination or where a NEPA sna sis
has been completed. That is, the fins /’
rub grandtiera actions whew (I) The
NEPA analysia u completed by the
effective date of this rule, or (21the
environmental analysis was commenced
prior to the effective date of this rule,
aufhcient environmental analysis 1s
completed. md the conformity
determination is completed by March
1!5,1994(1 year after tAe date of the
propoaad ndem

9
). This approach is

rv
au by the fo owing reaso=

1 The completion date can be well
dehed, aa described above,

(2) Tha commencement date and

g
bin approaches are valid concepts
11~by tharnaelvea) are subject to too

2
much uncertain , fiesa concepts have
16sswail dah dates than the
com letion date. In many cases, &a
co& rmity analysis could have been
recently started and the new rules could

%%K%#?%$%%%ement
datetslikelyto axceedthas-year
timeframe for conformi reamdyaia in

%roanycasas. The EPAbe evesthatitk
maeonablatoexpectthataconformity
determkUon could ha developed in
paralld with the ongoing environmental

RR*2%&!&A:ytE”2&B
they are complete; ill t&8i8n&lrM~
conformity dammkla
mquha extansh new analyses nor
prolong the environmental revtew
processin moat cases.

(3) The date after EPA approval of the
statecOrkMityndeaiaan
Imply

Y
ydelayandisnot

Umabtant with statutory fntent to
havethe Fukalrulea inpkandthe
states later follow with their own
Conforlni deal

(4) Tha%lding data me he difficult
Ledtodeffneahm hcouidba ona

variety ofStapaWAthlnanoverall t
proceaa or based In some way on r
actual expenditure of fund~

(5) Grandfktheriog based on previous
public participation andlor the
cornmenamtmt of an environmental
analyaia would not asaure that the
analysis was completed and also would
mqtd.re EPA to de5e what level of
previous public parttdpation would be
~d~ ~ * not
addreadinthe propoaal

Aa described tn S51.857(a), a
Cdorrrdty detadnation automatically
lapseasyeara fromtbedata ofthainitial
detarmbathm unleee the Fadaralactton
haa been completed or a continuous
P-bhwmdti
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Implement that Federal action wi~in a
reasonable time. This 5-year provision
also applies with respect to conformity
determinations grendfathered as
described above,

The information collection
requirements in 40 CFR parts 51 and 93
have not yet been approved by the OMB
and are not effective until OMB
approves them.

B SIPRevisions—StateAuthor~ty
1 Proposal

As described in the March 15, 1993
preamble, EPA proposed that States may
adopt criteria and procedures more
stringent than the requirements in the
EPA rules (58 FR 13838).

2. Comment

Several commenters supported EPA’s
view. These commenters stated that
Federal agencies are to be afforded no
special privil es and that the Act in no

3way prevents e imposition of more
stringent conhol measures in instances
where public health and welfare may be
at risk.

Other commenters, however~stated
that Federal agencies should not be held
to a higher standard by State regulations
than adjacent or nearby private or State
activities. These comments suggest that
this provision may be inconsistent with
section 118 of the Act. Section 118 of
the Act states that Federal a encies are

Yto comply with State air pol ution
requirements “in the same manner end
to the same extent as any
nongovernmental entity.” Since the
general conformity requirement is not
imposed on any non-Federal entity,
these agencies argue that them is not a
waiver of sovereign immunity which
would allow State regulation of Federal
activities in either sections 118 or 176
of the Act; therefore, these agencies
argue, the Act does not permit States to
set more stringent conformity
requirements than those set by EPA.
Some commented that multiple State
rules would cause confusion to Federal
agencies trying to meet the conformity
requirements.

One comment stated that-only areas
designated “extreme” should be
allowed to require more stringent Stata
or regional general conformity rules in
its SIP.

3. Response

In considering the comments received
on this issue, EPA has taken the
provisions of sections 116,118 and
176(c) of the Act into account. The new
language added to section 176(c) by the
199o amendments to the Act makes it
clear that the purpose of section 176(c)

isto make emissions from Federal
actions consistent with the Act’s air
quality planning goals. The conformity
requirement is different from most other
requirements of the Act because it is
imposed solely on Federal agencies, and
is not required of nongovernmental
entities. Therefore it is appropriate for
EPA to establish the criteria and
procedures for the conformity of Federal
actions as specified by section
176(c)(4)(A) of the Act. It is also
required that States adopt a SIP revision
that includes these criteria and
procedures, as indicated by section
176(c)(4)(C) of the Act. Furthermore,
EPA interprets the requirements
imposed by section 116 of the Act to
mean that the criteria and procedures
set by State conformity rules may not be
any less stringent than those established
by this rulemaking.

The EPA interprets the section 118
requirement that Federal agencies
com iy with air pollution re uirements
“’in $ La same manner and to e same
extent as any nongovernmental entity”
to mean only tiat Federal agencies must
comply with any air pollution rule
established under the Act to no less an
axtent than nongovernmental entities.
The general conformity rule and State
rules adopted pursuant to it are rules
established under the Act with which,
under section 118, Federal agencies
must comply, Consequently, EPA does
notagreethatthereisnowaiverof
sovereignimmunityatallinsection
176(c).TheEPA concludesthatsection
176(c)(4](c)uiresStateconformity

7SIP’sthatwou d regulateFederal
activities.
However,thelanguageoftherelevant

sectionsdoesleaveuncleartheextentto
whichthewaiverofsovereignimmunity
may limitthemannerinwhichaState’s
section116authoritisappliedto

1!Federalagencies.A ercareful
considerationofthelegaland olicy

iargumentspresentedtoEPA a erthe
March1s,1993noticeofproposed
rulemaking[NPR),EPA hasconcluded
thatStateconformityruleswhichdonot
applytonon-Federal entities and which
apply more stringent requirements than
the EPA general conformity rule to
fademlly-assisted facilities would be
inconsistent with the waiver of
soverei

r
immunity provided by section

118 of e Act. A plying such rules
(f’exclusively to fe emlly-assisted

facilities, which could be the case with
any more stringent conformity
requimmente since conformit y
requirements do not apply statutorily to
nongovemment entities, would have an
unjustifiably discriminatory effect.
Under current case law, a reviewing
court would construe waivers of—

sovereign immunity, l~ke that In w +:(,n
118, narrowly, See Deportment of
Eriergyv, Ohio, 112 S.(H. 1627, 1633 –
(1992); McMahan v. United Stat(,s,, ?4L
U.S.25, 26, 72 S.CT. 17, 18 (1951). TE.L)
EPA believes that such purely ,
discriminatory more-stringent Stat?
programs would be prohibited undtir
such case law.

The EPA recognizes that States ha.,
historically developed their own
conformity requirements despite the
absence of any Federal rules. Furth~r
States have frequently adopted
requirements that differ from State !O
State, both with respect to con forml(y
and general air quality management. ,n
ordar to address different air quality
needs and re@latory authorities. Thtire
are several statements excerpted below
from the congressional Record whif.h
support the conclusion that States rcay
adopt conformity rulas that are more
stringent than the rules promulga:ec! ij~
EPA.

Such [Federal] regulations wiil pr[,v)de
guidance to the states for the adoption o!
conformity requirements lrreach SiP and w..,
govern the conformity decisions of federal
agencies and metropolitan planning
organisations (MPOS)required to make =
conformity determinations. Federal agenc)ps
will also have to comply wi!h applicable
provisions of the SIP if stronger tt.an the
underlying basic federal regulations. Cong.
RISC.,S16958 (&tobar 27, 1990) (S!aternent ~! -
Senator Chafee).

States are also bee under section 116 to
continue to apply any more stringent proicct
review criteria in effect under state or local
law. The criteria in section 176(c)(3) are
merely the additional federal criter:a that
must be met to qualify for federal approval
or funding of transportation projects,
programs, and plans prior to the date when
a revised implementation plan takes effect
under these amendments. Cong. Rec., S169Z3
[October27, 1990) (Statement of Senator
Baucus).

Such regulations wdl provide guidance to
the states for the adoption of conform ity
requirementsin each SIPand will govern the
conformity decisions of federal agencies and
MFOS requiredto make conformity
decisions. Federal agencies will also ha~e to
comply with applicable provisions of the SIP
if stronger than the underlying basic federal
regulations.”Chg. Rae., S16973 (October 27.
1990) (Statement of Senator Baucus).

Consequently, the EPA believesthatLf
aStatewishestoapplymorestringent
conformityrulesforthepurpose of
attainin air quality, it may do so, but

t%only if e same conformity
requirements are imposed on non-
Federal as well as Fedeml actions.
States adopting mom stringent
conformity rules may not cause a more
significant or unusual obstacle to
Fedeml agencies than non-Federal

-.

agencies for the sama type of action.
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Therefore, if a State decides to adopt -
w more stringent conformity criteria and

procedures.theseraquiroment$mustbe
imposedonallsimilaractions whether
the sponsoring agency is a Federal or
non-Federal entity; non-Federal entities
include State and local agencies and
private sponsors. sections 51.851 and
51.853 have been revised accordingly in
the final rule.

If a State elects to impose more
stringent conformity requirements. they
must not be so narrowly construed as to
apply in practical effect only to Federal
actions. For exampla. if a State decides
that actions of employere with more
than 500 employees require conformity
determinations, and the Fedeml
government is the only employer of this
size in a particular jurisdiction,then
this rule would be viewed as
discriminatory md would not be
permitted. Consequently, more stringent
State conformity rules must not only ba
written to apply similarly to all Federal
and non-Federal entiti~ but they must
be able to be implement@ so that they
apply in a nondiscriminatory way in
pmctice.

Moreover, when EPA approves State
conformity rules, the A@ncy should
determine that more stringent Stata
conformity requirements am directly

L related to the attainment of air quality
in the State.

C. Indinsci Emissiondnclusiw/
Exclusin D@dtion

1. Proposal
The proposal indicated that the Act

expressly prohibits Federal actions that
would “support in any way” activity
which does not conform to ● SIP, Given
this language, EPA concluded that
indirect emissions must be included tn
an conformity determination, under

Jel er subpart T or W. The ~A
proposed two different definitions of
indirect emiaslons-’’tncluaiva” and
“exclusive’’-end Invited comment on
both versions. The inclusive and
exclusive definitions are identical
except the phrase “and which the
Federal agency has aqd will continue to
maintain some authorit to fxxttrol”’
appears only tn the IsXc?udve definition.
As described in the preamble to the
propxsal (S8 FR 13840), the exclusive
version of indirect entisatons excluded
emissions that may be ●ttributable to a

Federal action but that the Federal
agency has no authority to control The
incluainversion (S8 FR 13839)
includes all emissions attributable to the
Federal action, whether or not they am

w under tbs control of the Federal agen .
7‘llMterms “caused by” and %saeoneb y

foreseeable” am common to both

definitions and are discussed elsewhere
in this notice.

2 Comment
The EPA received substantial and

diverse comments born air regulatory
agencies. the building industry, vartous
Federal agencies, environmental groups,
and individuals. The “inclusive’”
definition of indirect emissions is
supported primarily by the air
regulatory agencies and environmental

r
ups. The ‘“inclusive” version,

ecasmrilyowever, is viawed as unn
broad by many of the other groupe.
Many individuals end building industry
representatives objected to the inclusion
of indirect emissions in either approach.

Ccmunenters su porting the inclusive
Jdefinition point out that this

approach provides the gmmteet
opportunity for States to revant

1Fedeml actions that COU1violate the
NAAQS. They indicated that to prevent
actions that could cause new or woreen
existing air qualityvioletiona, it is
nfmemary to consider not only the
Federal tire, butallreasonably
fomaeaable emissions caused by the
Federal actimt. whether or not are

Yunder the Fedaai agency’a contro
Cmnntenti sup- the exclusive

vemion of indhct emissions argued
that it is UnmeoMble to include
emissions that tiy IM ●ttrthutebla to ●

Federal @ten, but that the Federal
agency has no ●uthority to controL AS
stated in the March 1S, 1993 pmamhie,
manyofthaFederalegellclesraitemted
thatthis●pproach might mqulre the
Federal~ to im~ cortdklons on
the project (e.g..mitigation] to
&mau&a@ conformity that would lM
mean@aaa~there would heno
effactiva Federal enforcement
mechantam.

A third grou of commentem stated
that there abo$ dhenoconsideration of
indimCteourCashthe genafral
conformity da They dted section 110
of the Ad es Ilmtting Federal authortty
to conduct tndhct source review to
major federally-funded end fedemlly.
aponaored actions. Thaee comments are
addressed tn eectton I’11.Eof this notice.

3. Response
a. Ganerof-inditi emiw”ons. As

‘-MhYT’’-bMexpressly prohihto wlmalactionsthat
would “NppOSt hi OISy W@’ activity

which does not conform to ● SIP.
Bmmlse this

%
etavarybrcmL

EPA bakes tn errdsalons must be
tnciuded h OStyconfordty
detesduatiom ustdar ahk sub T
(transportation Conformt ) or r

!Lri(genaal conformity). As bed
bdow, congressional gukhce to much

clearer for transportation mnforrnity
than for geneml conformity. Iq fact,
them is vitiually no information in the
tlmgmssional Record specifically
directed at general confqrmlty.
Therefore, in interpreting the statutory
intent for the geneml conformity rule,
EPA believae it is helpful to consider
the guidance provided by Cangress on
transpotiation conformity in section
176(CI of the Act.

Congress clearly intended the
transportation conformity mle to cover
the indirect emissions from vehicles
that would travel to and on highways
constructed with Federal suppoti. Thus,
the conformity review does not focus on
emissions assodated with only the
construction of the highway project, but
includes emissions from vehicles thet
later travel to and on that highway. The
geneml conformity rule originates from
the same statutory language and so must
meet the same congressional intent.

ASdesdbed above, the transportation
treatment provisions of the Act clearly
require conaidamtion of indirect
emissions. Therefore. EPAconcludes
that the general mnformit ymde must
also cover indlract emhsiorm

on hfarch 1S, 1993, EPA pmp&d
that es ● legal matter, the statute could
be interpreted to cupport either the
inclush or exclusive definition and
both detlnidons were offered for public
comment. As a result of the public
comments andcomultation with other
Federal eea, the final rule
incorporates the excluaiva definition of
indirect emissionh The exclusive
ddinition is selected because it meats
the mqui.ramemtsof section 176(c) of the
Act, and k

(1) Is consistentwiththemanner
indirect emiastona am cwared in the
transposition conhmlty nsle,

(2) Can be reasonably implemented.
and

(3) 3eet fits wtthin the overall
framework of the Act.

As commentera noted. the inclusive
definitbn would require the review of
more Federal actions, as dascribedin
this rule, then the exclusive definition
and, thus, could identify more cases

J
where an air qustli viofation is
possibly assoda with a Federal
action. The inclusive definition,
however, ISnot selected for the
follo

T(1) M *%n%easums required
under this approach may not be
enforced.

(2) It la not consistent with the
manner tn which indired emissionsera
coveredinthetransportationrule,
(3)ltwouldimposeanunmsonahle

busdestduetotho@e numberof
sEactadFdral acttons,and
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(~] It establishes err overly broad role
for the Federal government in attfiing
the NAAQS.

b. Inclusive definition-enforcement.
The EPA sees no value to the
environment in promulgating a rule that
is unenforceable, TheEPAagreeswith
thepointmadebysomecommenters
t.+~titisunr~ason~bletoexpectFe~era~
fi~~nciesto control indirect emissions
over which they have no continuing
au~bority to control. As stated in the
?.[arch IS, 1993 preamble, this approach
might result in a Federal agency
imposing conditions on the project (e.g.,
mitigation) to demonstrate conformity
that wou!d be meaningless since there
would be no effective Federal
enforcement mechanism.

For example, the inclusive approach
could require a Federal agency to
impose restrictions on the title to land
that is being sold or developed. In such
cases these deed restrictions might
remain forever with the land.
Enforcement of these

P
es of

restrictions is very di cult and is not
likely to be an effective approach.
Further, it is not reasonable to attach a
restriction to a deed forever, sin~ the
land use might change over time end,
certainly, the environment will change
over time-both of which may remove
or alter the need for the deed restriction,
which would nonetheless remain in
place since there is no mechanism to
remove it. In this example, EPA believes
that it is impmcticel to w deed
restrictions to control emissiom and
that the Federal agency would not
maint@n control since there is no
continuing mgram responsibility for

afthat Feder agency to control future
emissions assodeted with that land.

c. Inclusive defiru”tior+
transportation. In the inclusive
approach, the Federal agency is madsi
responsible for emissions that am
reasonably foreseeable. This would
include emissions from on-site or off-
site facilities. Assume, for exaxnple, that
the Federal Aviation Addniatmtion
(FAA) ap roves an airport expansion

Lproject w “chwould require a general
conformity determination. The airport
expansion also includes a highway
interchange construction project
needing a project level transportation
conformity approval, Additionally, it is
known that a cargo handling facility
will be constructed near that
interchange due to the airport
expansion. The project level
transportation conformity review would
cover emissions horn vehicle activity to
and on the highway interchange, but
would not cover fndimct erniaaions
possibly associated with the ‘ ort or

Y’cargo facility. Thus, the project evel

transportation conformity review covers
di&t and certain indirect emissions
associated with the highway
interchange action itself.

The general conformity inclusive
approach could rely on the
transportation conformity rwiew with
respect to vehicle actiwty to and on the
highway interchange. In addition, the
general conformity inclusive apprcach
would specifically consider direct and
inriirect emissions at the airport itself
and at-the cargo faciiity. In contrast, the
exclusive approach, similar to the
project level trens ortation conformity

&approach, covers ‘rect and certain
indirect emissions associated with the
airport expansion action itself, but does
not specifically consider additional
indirect emissions (i,e,, tha cargo
facility). Thus, the exclusive approach
appears to be moreconsistent with the
trans ortation conformity approach.

d, ~clusive definition-unreasonable
burden. The inclusive dehition could
be interpreted to include virtually all
Federal activities, since all Federal
activities could be argued to give rise to,
at least in some remote way, ap action
thatultimately emits pollution. This
broadest interpretation of the stetute
could impose an unreasonable burden
on the Federal agendes and private
entities that would have been affected
by that de5nition, For example, since
the Federal government issues licenses
for any export activities, an inclusive
definition approach could go so far es to
require the manufacture of thee ort

7material and the trsn ortetion o the
same material to be 3

Cil
ecttoa

conformity review. Su an ap roach,
1?however,isve burdensomeuetothe

?’large number o export activities, the
fact that the licensin process is not a

3factor in any SIP, an that the vast
majority of these manufacturing and
transportation activities tiy have little
to no impact on air quality. Thus, the
inclusive ap roach goes far beyond the

sm$set of Fed activities nsesonably
related to the SIP.

The many Federal agencies subject to
the inclusive approach would have been
required to document air quaky
i.rn acts horn tena of thousands of

~pu lic and private business activities
each year, even where the aaaodated
Federal action is extremely minor, For

P
example, the Army Corps of En eera
(COE) asdmatea that 65,000 of eir
regulatory actions would have required
a conformity review in 1992 under the
inclusive detition, The COB permits
are often limited to a smell ortion of

Ja much larger project and, us, may not
be the best mechanism to review the
larger project: e.g., one river crossing for
a 500 mile gas pilxdine or a half-acre

wetland fill for a twenty acre s!lnppi: ~
mall,

The Federal agencies might also bar, e _
been required to expend substantial
resouces in an attempt to enforce,
mitigation measures for actions that are
outside their jurisdiction. Som.e’delay :0
these public and private activities
would have hews expected as the
crmformity requirements were Ctlrried
out. In some cases these Federal actlon$
would nottake place at all as a result
of conformity consideration, In
addition, the threat of litigation over
this expansive list of actions would
have been significant. That is, pro;ec!s
could have been delayed through
litigation sim Iy due to arguments o“;er

Fapplication o the conformity rule to the
project, even where the air quality
impacts were very minor,

Through public comments and by
communication with other Federal
agencies, the EPA received a large
number of examples of Federal
activities, a few of which are listed
below, that are not normally considered
in SfP’s, but could not clearly be said to
have absolutely no ties to actions that
result in emissions of pollutants.

(1) CX3Epermit actions. ,

(2) The sale of Federal land.
(3) National Pollutant Discharge

Elimination System (NPDES) permit
issuance,

(4) Transmission of electrical power,
(5) Export license actions.
(6) Bank hihu’es,
(7) Mortgage insurance.
Baaed on the public comments and

consultation with the other Federal
agencies, EPA believes that Congress
did not intend the general conformity
rule to affect innumerable Federal
actions, impose analytical requirements
on activities that are very minor in
terms of Federal involvement and air
quality impacts, and result in the
significant expense and delay that is
likely in an inclusive definition. Thus,
adoptin the inclusive de6nition
approa A could have imposed an
unreasonable burden on these public
and private activities.

The Federal agencies would, in many
cases, be unable to reduce emissions
from sources that they cannot
practicably control. This would result in
the Federal action having to be
prohibited because a positive
conformity determination could not be
made, The EPA believes that the Act
does not intend to unreasonably restict
Federal actions so that they are
generally prohibited in areas with air
quality problems. Instead, the Federal
agencies are required to control
emissions in a reasonable manner and
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States must develop general air quality
plans to achieve the NAAQS;

u As commenters noted, the inclusive
definition would require the review of
more Federal actions, as described in
this rule, than the exclusive definition
and, thus, could identify more cases
where an air quallty violation is
possibly associated with dFedem”l
action, Even with an approach that
relied heavily on air uality modeling,

3however, there WOU1 still not be an
absolute assurance that a new violation
would not occur since there is
considerable uncertainty associated
with air quality modeling kself, due to
uncertainties in emissions and
meteorological data which drive the
models. In fact, neither tie inclusive nor
exclusive definition np roach would
absolutely assure that & possible
violations would be prevented since
neither pm osed approach requires air

Jquality mo cling for all Federal actions.
e. Inclusive de@ition-Federul de.

Section 176(c) of the Act covers Federal
actions that support in any way actions
which could cause new or,worsen”
existing air quality violations, delay
attainment, or otherwise riot conform
with the applicable SIP and the purpose
of the SIP, Clearly, Con as intended

rFederal agencies to do eir art in
U!achieving clean air. It is un ely,

L however, that Congress intended
Federal agencies to be responsible for

%%H%!RAT;%”SX2?
Federal agency has no continuing
program responsibility, The EPA doea
not believe that it is reasonable to
conclude that a Federal agency
“supports” an activity by third persons
over whom the agency has no
practicable control+r ‘“supports”
emissions over which the agency has no
practicable control-baaed on the mere
fact that, if one inspects the “causal”
chain of events, the activi or

!-Iemissions can be descrtbe as bein a
A“reasonably foreseeable” result of e

agency’a atmtons,
In fact, achievement of the clean air

goals ia not primarily the responsibility
of the Federal government. Instead,
Congress assi ed that nssponsibility to

rthe State and ocal agendas in section
101(a)(3) of the Act: ‘“airpollution
prevention (that la, the reduction or
elimination, through any measures, of
the amount of pollutants reduced or

c?created at the source) an air pollution
control at its. source is the rimary

fresponsibility of Statea an local
governments.” Similar to NEPA, section
176(c) of the Ad requires Federal

u agencies to consider the environmental
consequenms of their actions. Neither
statutory requirement, however,

requires the Federal a endes to
1unilatemlly solve loca air quality

problems Instead, the conformity rule
should be viewed in a manner that fits
within a broader view including NEPA
activities by the Federal agendes and
State and local air quality planning and
regulatory actiono. T ether, these

‘lamactivities provide the ework to
attain and matntain the NAAQS.

lt 1s oasible that a Federal action
Lcould taken which t

other reasonably for&X%m&%ons
caused by the Federal action, could
cause or contribute to a violation of an
air uality standard or otherwise not

?con orm with the ap licable SIP, The
!sexclusive definition adequate to cover

Fedeml actkma and meet the oala of
Jsection 176(c) where the res tant

emiaahns am ractkably under the
Fcontrol of the ederal agency, end am

subject to a continuing ency
%p~atic msponati ty. Where the

Federal control over the resultant
emissions is relatively minor, the
problem is likely caused b multiple
pollution sources randaaoutionma be

all’impossible unless it is diraded at the
mntrlbudng sources. This role is given
to the State and local agendas by
Congress and should not be interpreted
as the Federal agendas’ roleunder

L
section176(c.

Inacaaew ,througha NEPA
analysis, a violation is projected to
occur at a pimpoaed private housing
development that receivaa ● NPDES
permit or private shopping mall that
mceivea a COKpermi~ tha projected
violation is the result of the new
projected emissions from the
independent private ●ctions not subject
to Federal

Y
t or approval and the

backgrmm concentrations, due to
existing local and areawlde emission
sources.Theap ro riatesolutiontothe

J$problemisfix e edend ency to
3ensure conformity of Fade actionsto

theSIPby minimizing new em.tsaions
from the Federal activities in a
reasonable manner aud for the State and
lord a ndea to control the local and

rareawi e emissions under the SIP tothe
extentneededtoattnintheNAAQS.The
Federalagendas’responsibility should
be to aaaum that only those emissions
that the Federal agency can pmcttcably
control, and thatam subjectto the
agency’s continuin program

%sresponsibility, will reasonably
controlled, not to attempt to limit other
sources’ emissions, which would
infringe ontheairquality andlanduse
planning roles of the State or local

‘~%lusiw dejhitior+reoso noble
irnp~ement~”on. In the exclusive
version, indirect emissions include only

emissions over which the Federal
agency can pmcticably control, and has
continuing rogram responsibility to

Jcontrol. U ike the tnclusive definition,
the exclusive definition d- not require
Federalagenciesto adopt and enforce
mitigation measures that the agency
cannot racticably control and that the

[agency as no continuing program
responsibility to control, AS described
below, the exclusive definition does not
cover innumerable Federal actions, does
not require an agency to leverage their
authority, and does not genemlly
prohibit Federal actions in areas with
air quality problems.

Consistent with the above discussion,
and in order to clarify the scope of the
term “hdirect emissions,” that term is
revised in the final rule. Specifically,
the meaning of the phrase in the
prupoeed definition regarding emissions
“which the Federal agency has and will
continue to maintain some authority to
control,”’ is clariihd in the tial rule. In
the final rule, the definition of “indirect
emissions” is limited to emissions ‘WM
Federal agency can practicably control
and will maintain control over due to a
contintig program responsibility of the
Federal agency.” The meaning of the
worda “practicably control” is
discussed elsewhere in this notice and
through examplea contained in the
notice, The maanin of “continuing

J!program responsib ly” is described in
the examples below.

Assume, for example, the Army Corps
of Engineem (CXIE)issues a permit
authorizing dredgin by a nonfederal

8entity. In one case, e COEXL@
x the rmitteeto tTSIMpOrt and

rdiapoee of e dredged mater@ at a
sped5c location. In another case, the
COE might allow the ermittea to

Kdispe of the dredg material at a
suitable u land disposal site. In the first
case, the h E has a continuing program
responsibility for six emissions
assodated with the dredging and
disposal activities. In the second case,
the COE’Uprogram responsibility is
Ilrnited to emissions associated with the
permitted dredging and does not
include the disposal activity. However,
if the COE were to impose conditions on
the operation and management of the
_ mStSti dispod site or
~ subsequent development
activities on that site, mandating the use
of rSCtiCeS Which would result in air

Epo utant emissions, then these added
emissions would be a continuing
program responsibility of the COE.

In another case, assume the Forest
Service permits a ski reamt and imposes
conditions regarding the construction
and operation of the resort. Also assume
that housing development will occur
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nearby but on privately-owned hind. In
this case, emissions from the
construction and operation of the resort
are a continuing program responsibility
of the Forest Service and emissions from
the housing activities are not. Again, if
the Forest Service had authority to
impose conditions on activities at the”
housing rtevelopment and chosa to
exercise that authority to impose
conditions that would result in air
pollutant emissicns, air emissions from
those conditions imposed would be
within the Forest Service’s continuing
pro am responsibility.

Yv lth respact to the issue of indirect
emissions, the proposal pointed to the
language in section 176(c)(1) of the Act
which prohibits a Federal agency from
providing “’support in any way ● “ “
[for] any activity which does not
conform to an implementation plan,”
“Conformit to an implementation

iplan” is de ned to mean that an activity
“will not-cause or contribute to any
new violation ● ● ●; increase the
fre uency or seventy of any existing

‘!wo ation ● ● ●; or delay timely
attainment of any standard. * * ● “

Given the “support in any way”
language, EPA has, in this rule,
interpreted section 176(c) of the Act as
requiring Federal agencies, in making
their conformit determinations, to

Jconsider both e direct and indirect
emissions resulting born their own
actions or from actions that they
support. However, nothing in those
words serves to clarify a precise
congressional intent regarding the scope
of coverage of indirect emissions [a term
which is not expressly referred to in
section 176(c)(I) of the Act]. In other
words, the words “support in any way”
do not, in themselves, dictate a
congressional preference between the
inclusiva or exclusive definition of
indirect emissions proposed by EPA.
The exclusive definition, which this
final conformity rule adopts, requiras
that Federal a encies take into account

#only those in meet emissions that the
Federal action would support, that the
Federal agency can practicably control,
and are under the continuing rogmrn
responsibility of the agency, 1%e EPA
believes this interpretation is the most
reasonable because it assures that
Congress’ nmary intent under section

J176(c) of e Act is met, namely, that
Federal agencies advance the p

%0
Oseof

the SfP by controlling emissions m
those actiona which the support, over

1which they can practice ly exercise
control, and for which they retain
continuing program reaponsibili .

%1The C!ean M Act doea not de e
“support” for the purposesof section

i76(c) of the Act.z If read in the broadest
conceivable manner, the ‘“support in
any way”

I
rohibition might be

interpret to include virtually all
Federal activities, since all Federal
activities could be argued to support, at
least in some remote way, an action that
ultimata[y emits pollution. The EPA
does not believe that Congress intended
the “support in any way” prohibition to
be interpreted in a manner that would
lead”to such egregious or absurd
applications of section 176(c) of the Act.
Where the language of a statuta is
ambiguous, as is the case here, an
agency has the discretion to adopt an
interpretation that is reasonable.J

One possible approach in determining
how far the ‘“support in any way
prohibition” extends is to axamine the
word “sup ort” itself. Section 176(c)(1)

\of the Act, y its terms, prohibits
Federal agencies from “supporting]” an
activity which itself “does not conform
to an implementation plan.” 4 Thus, the
support prohibition cannot be triggered
unless and until a Federal agency’s
actions constitute support of a particular
activity. In the absence of a statutory
definition for a word, courts typically
turn to the word’s everyday meaning,
The dictionary defines “’support” to
mean (among other things):

. “’touphold b aid, countenance, or
fadherence: active y promote the

interesta or cause of’;
● “to uphold or defend as valid, right,

just, or authoritative”;
● “to provide means, force, or

strength that is secondary to: back up”;
● “to pay the costs of”;
c “to supply with the means of

maintenance ● ● “ortoearnorfumish
funds for maintaining’*; and

● “to provide a basis for tha existence
or subsistence: serve as the source of
material or immaterial supply ● ● ●”
Webster’s Third New Lntemational
Diction . Aa the above list makes

%evident, e averyday meaning of
“support” could range horn activity that
is merely facilitation or encouragement
to activity wherein the actor assumes an
ongoing responsibility and rovides

Jcontinuing assistance in o er for the
subsequent endeavor to be raked,
Applying the dictionary dethition of
“support” in the context of the
conformity role, it is ap arent that

$Federal actiona that mi t be said to

2Tbo$omml&6niUom soclion for put D of tttla
L section 171 (42 U.S.C 7s011, dso doss not ddno.
“’support.”

~Ch#vmn,V.SA., fnc. v. hkmmtl Rawunx
M8rtm cOUnd, hc., 4s7 us. a37, s42-3 (w+4L

4ofc~ tioO 17qdtl) 4t40ptw4
F- 4gmcio0 k arqJ@ng in, providing
ftnmcid Uisunco for,lkon4in$W p4moltun&m
apprmiog.Ncb Utitilhh

IISU port” subsequent pro]ects siml]ar!,~
fcou d range horn mere facilitation to -.

continuing responsibility. The EPA ‘does
not believe that Congress intenc!sd thP
term “support in any way” to
encompass each and every one cf !hesti
separate definitions, inc!uc!:ng the; e
where the relationship between t!:e
Federal agency’s action and the
subsequent activity is attenuated. Thus,
EPA believas it is reasonable to select a
definition of “sup ort” that focuses on

Ethe extent to whlc the Federal agency
has continuing program responsibl!ities,
and whether it can practicably con:rol
emissions from its own and other party
activities. The excluslve definition
re uires Federal agencies to c~nsider

7on y those direct and indirect emissions
over which, under their legal
authorities, they can exarcise and
maintain practicable control and over
which they have continuing program
responsibilities. As noted previous Iy,
this approach is consistent with the
purposes of section 176(c) of the .4c,t.
That section places certain prohibitions
end responsibilities on Federal agencies.
The EPA does not believe that Congress
intended to extend the prohibitions qd
responsibilities to cases where, althou~h
licensing or approving action is a
required initial step for a subsequent
activity that causas emissions, the
agency has no control over that
subsequent activity, either because there
is no continuing program responsibi Iity
or ability to recticably control. For that

\reason, EPA elieves it is not reasonable
to conclude that the Federal agency
“supports” that Iatar activity, within the
meaning of section 176(c) of the Act.

As im lemented by this role, section
r176(c) o the Act requires that a Federal

agency ensure conformity with an
approved state SIP for those air
emissions that would be brought about
by agency action, md that the agency
can practicably control, and that are
subject to a continuing program
responsibility of that a ency. A Federal

% ~agency has no responsl lhty to attempt
to limit amissions that do not meet
those tests, or that are outside the
Federal agency’s Iegal control.
Moreover, neither section 176(c) of the
Act nor this regulation requires that a
Federal agency attempt to “leverage” its
legal authority to influence or control
nonfederal activities that it cannot
practicably control, or that are not
subject to a continuing program
reaponsibility, or that lie outside the
agency’s legal autkonty,

For axample, neither section 176(c) of
the Act nor this regulation requires a
Federal agency to Withhold a Federal –
grant of financial assistance to a grant
applicant that otherwise satisfies legal
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requirements in order to obtain
assurances from the applicaiit with -

b respect to that applicant’s activities that
{he agency cannot practicably control,
or that are beyond the agency’s
continuing program res onsibilities. or

ifthat fall outside the Fe eral agency’s
jurisdiction.

As described in the ro~osal. “
Ydevelo ment that is m ated to the

fFedera action only in a manner that
provides daily services such as
restaurants, schools, and banks and
which are located off Fedeml property,
may be considered incidental mther
than indirect emissions. Such activities’
and emissions am expected to be small
relative to other emissions from the
Federal action and am difficult or
impossible to precisely locate and
quantify. Thus, an accurate air quality
and/or emissions analysis is not
possible. Therefore, emissions from the
daily services activities should he
considered incidental and would not be
included as indirect emissions in the
conformity analysis even under the
inclusive definition. Under the
exclusive definition, incidental
emissions are genemlly ad covered for
the additional reason that they are
generally not under the Fedeml agency’s
control md continuing program
responsibility.

g. Exclusive definition-Federtd role.L
fie exclusive definition isolates_
types of Federal actions where the role
and responsibility of the Federal ency

3itself is major. For example, in F end
construction projects such as buildings
or laboratories, the Federal agency baa
substantial and continuing authority
and responsibility to manage that
activity. Thus, the Federal contract
mmager should also be responsible for
assuring that the construction activities
conform to the applicable SIP.

By focusing on such major Federal
actions. this approach would not uim

%lerala conformity malyeis fq certain F
actions that are necessary for, but
incidental to, aubsaquent development

;;c%’%~e~~$;~?$$r%ll~
require that a COE fill permit needed t
a relatively small parL portion, or phase
of a twenty acre development on private
land would somehowrequhatheCOE
toevaluateallerxdeaionehornthe
construction,opemtion,anduseofthat

l%e%~f%%%nition, ineffa@
includesanexaminationof the duttea,
continuing program raaponaibilitiee,
and controls thats Federalagencycan
practicably implement. When the
Federal agency owns or opemtea ●

- facility, Federal mapanaibility for the
direct and indirect emissions from that

facility is clear. However, farther doivn
the spectrum of “assistance,” where less
and less Federal control and program
responsibility may be found, a point is
reached where the Federal agency
should not have the same degree of
responsibility for assuring the
conformity of subsequent privately
genemtad emissions, especially the
indirect emissions from that action.

By controlling the direct and indirect
emissions under the practicable control
md continuing program responsibility
of the Fedeml agen , the conforxnit

e? zmle assures that F eralagencies ta e
ammomiate and reasonable actionsto

not the Forest Service. Tho Court held
that the Forest service’s authority to
issue the permit was not contingent
upon the State and local agencies taking
action. As the Court ex lained, ‘“[iln

;this case, the off-site e acts on air
quality and on the mule deer herd
cannot be mitigated unless non-Federal
government agencies take appropriate
action. Since it is those state and local
governmental bodies that have
jurisdiction over the area in which the
adverse effects need be addressed and
since they have the authority to mitigate
them, it would be incongruous to
conclude that the Forest Service has no

afi~po-fithe pupae of the SIP, to meet Dower to act until the local agencies
all specific SIP requirements, md to
assure that the SIP {s not undermined by
Federal actions. The exclusive
definition assures that Fademl actions
will meet the intent of section 176(c)
and that States will retain the primary
responsibility to attain and maintain the
air quality standards.

In support of the “exclusive” version,
meqy Fademl

T
nciee have etatad that

it is unraasonab e to withhold a
conformity determination where it is
impracticable for the Federal agency to
remedy the situation. In such casaa, they
argue that the State and/or local
jurisdictions shouldregulatethe
activitiesoutsidetheFedeml ency’s

Yjurisdiction. On the other hen , some
commenters have argued that retlancx!
on State or local action to control these
off-site activities could be viewad se
requirin the State to amend the

!applicab e SIP to conform to the Federal
action, mther than a nde that requires
the Federal action to conf~o:uthe

r
ap Ucable SIP with me

%
au uent emissions. or the raaaona
daacri above, EPA concludes that it
would be unreasonable to hterp~
section 178(c) of the Act as re@htg
Federal agendas to take msponaibility
for emissions that they cannot

racticably control and for which they
L ve noi~#inuing program

‘=mncl%ionthattheexcluaiva
definition best 5ts with the balanca that
Congress established in the Act between
Federal and State/local responsibility is

F
aup by the Su reme Court’s

1an ysia in its 1989 eddon in
Robad.son v. Methow VafIey Citirens
Carncif, 490 U.S. 332 (1989). fn that
case, the Court addreaaad the question,”
(w)hethar the Forest Service may laaue
a special use permit for ●recmattonal
use of nationai fomat landh the
absenceof a fully developed planto
mitigateenvimnmantalharm.”Id.●t
336. In that case, the im don of Such

P● mitigationplan was thin the
)urlsdiction of Stata and local agendas,

have reached a final conclus~on on what
mitigation measures they consider
necessary.” Id. at 352-53 (footnote
omitted). For the same reasons, EPA has
concluded that it would be
“incongruous” to read section 176(c) of
the Act as rendering the ability of
Fedaral agencies to perform their
congressionally-assigned missions
contingent upon State and local
agencies imposing mitigation measures
over activities that they and not the
Federal agencies, can practicably
control, and have a continuing progmm
MS onaibilit to control, Since the

f Linc usive de Ihon would, in many
cases, raqufm Federal agencies to
withhold action unless and until a
State/local agency imposes mitigation
meaauma over activities that are outside
the Federal agencies’ control, the
inclusive definition would upset the
balance between Fedeml and State/local

I
me onsibilities for achieving clean air,
an would unjustifiably .frustrate
Federal agendas from performing their
congressionally-aasigned statutory

‘%~i~!%’act.ivities that fall
outaide the Federal agency’s continuing
p-responsibility to control are
subject to control by State and local
agencies. In sum, e anding the Fademl

Tagendas’ responsibi lies to extend to
emissions that em outside their
contixt

%
P- responsibility to

control (w ch the inclusive definition
would have done) would upset the
=~lean Fedeml and State/local

T
es established in the

kt md WOUI in-eon the air
quali roles of the State or local a ency.

fh. ~clusiw definition-examp es.
Exomple 1:

Aaauma that the FAA is considering
approval of an airportexpansion in a
serious ozone nonattainment area and
that adjacentdevelopment of SD
industrial park is known to depend on
the FM approval. Assume [1) The
airport expansion would result in an
increase in emissions of 50 tons/year of
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volatile organic compounds (VCIC~due
to vehicle and airport related emissions,
and (2) assume that the adjacent
industrial perk would emit 200 tend
year of V(X

Under the exclusive definition, the
FAA must show that the 50 tonsf year of
VOC from the airport related acj.ivities.
conforms to the SIP. The FAA, however,
is not responsible for the 200 tons/year
of VOC from the industrial park. The
conformity rule provides seveml ways
to show that the so tonalyear of V(X
conforms to the SIP:

(1) The airport expansion is
specifically included in the applicable
SIP’Sattainment demonstration,

(2) The so tons are offset by
reductions obtained elsewhere by the
FAA,

(3) The 50 tons are determined to be
consistent with the SIP emission budget
by the State air quali agency,

?’(4) The State comm ts to revise the
SIP to accommodate the 50 tons,

(5) The airport expansion is included
in the conforming transportation plan,
or

(6) In some cases, it la demor@rated
that there is no increase in emisi3ionain
a buildho build scenario. (Note that
pmject-spaciilc modeling for ozone is
not generally coneidemd an option
since, se a technical matter, ozone
models are not sufiidently mdsa to

&show such impacts unless e project is
a large portion of the total area
inventory.)

Exarnph 2: In another case, the same
airport expansion might be in a CO or
PM-10 nonattainment area where a
local scale modeling anal sis is

tdetermined to be needed y the State
agency primtiy msponaibla for the
SIP, In such cases, the modeling
analysis must consider emissions due to
the airport activity and emissions due to
any existing sources, including
background concentrations. Emhaiona
from the future industrial paik would
not, however,berequiredaspartofthe
modelinganalysissincesuchemissions
arenotcoveredb theconformityrule,

1Example 3: A ederal action to lease.
land to a private developer doea not in
itself have any immediate M or
indirect air pollution arniaaiona. The
lease does, however, ~aw future
activities by the private developer on
the leased Federal land that could result
in indirect air pollution emissiana. This
can be seen clearly in caaes where the
leasing action ia accompanied by a
description of futura activities that the
developer plans to undertake on the
leased Federal land which would mault
in emissions and where the lease
contains emission limite imposed on the
use of the leased Federal land. Where

theFedemlagencyhastheauthorityto
imposeleaseconditionscontrolling
futureactivitiesontheleasedFedeml
land,theseemissionsmustbeanalyzed
intheconformitydetermination.

Example 4:Where a COE permit is
needed to fill a wetland so that a
shoppin~center can be built on the 511,
genemll speaking, the COE could not

ipractice ly maintain control over and
would not have a continuing program
responsibility to control indirect
emissions from subsequent
construction, opemtion, or use of that
shopping center. Therefore, only those
emissions from the equi ment end

imotor vehicles used in e filling
operation, support equipment, and
emissions from movement of the fill
matarial itself would be included in the
analysis. If such emissions are below the
de minimis leveis described below for
applicability purposes (section 51.853),
no conformity determination (section
51.858) would be required for the
issuance of the dredge and fill permit.

f. Exclusiw deflmlion-types of
Fedend actions covered. The following
types of Federal actions, among others,
am likely to be subject to conformity
review under the exclusive definition.
Some of these actions am likely to be
above the de minimis levels,
controllable cummtly by the Federal
agency, and the Federal agency will
maintain an ability to control the
emissions in the future through
oversight activities.

(I) Prescribed burning activities by
Federa ! !~gendeaor on Federal lands:
The burning is conducted by the Federal
agency itself or is approved by the
FederaI agency, consistent with a
Federal land management plan, and the
Federallandmanagermaintainsan
oversightroleineithercase.
(2)Privateactionstakingplaceon

Federallandunderanap roov~p~dt,
Jorleasingagreement,au

extmdion, timber harvesting, or ski
resort conatmction: A lease agreement,
for example, may be subject to

%%nl
d tion conditions as needed to show
con “tyand the Federal land
m

%
er will maintain an oversight role.

inch ‘ g the enfo-ment of lease
agreement. The conditions needed to

x
show conformi would also be
enforceable by e State and EPA
through the SIP (as described elaewhem
in this notice).

(3) Direct emissions horn COE permit
actiorw The COE will evaluate the
direct emissions horn the activity
involving the dis
fill material. If these
wer# to exceed the de minimis level, the
COEhaslegalauthorityto impose

—

permit conditions to control those
emissions,

(4) Wastewatar treatient plant
construction or expansion actions:
Construction projects funded by EP.4
may be conditioned so that the new
treatment capacity conforms to growth
assumptions in the SIP. The EPA
maintains a continuing control authority
since future expansion would need a
new approval action. Emissions horn
this activtty can be quantified and
located only on a regional scaie; they
cannot be located in a precise manner
and subject to a microscale analysis.
Such emissions are nevertheless
considered reasonably foreseeable, if
only on a regional scala. The SIP
planning erierally takes into account

Vt%the grm limiting effects of
wastewater treatment capacity and,
thus, changes to the capacity must be
shown to conform to the SIP, This is an
area where Congress clearly desires a
conformity review, as evidenced by
section 316 of the Act.

(s) Federal construction projects such
as buildings, laboratories, and reservoirs
on Federal land: Contracts to complete
constnxtion projects funded by GSA or
other Federal agendes maybe =
conditioned so that the new
construction meets mitigation measures
as needed to show conformity. The
Federal contract manager would
maintain an oversight role to sssure that
all the contract a

Y
ments are met.

(6) Project leve minemls management
leasing activities: The lease agreement
ma be structured as described in item

Lb a ve.
(7) NSWairports or airport expansion

actiona: Grants to fund projects or
approval by the FAA to build projects
may be conditioned so that the new
projects meet mitigation measures as
needed to ahow conformity. Under
FAA’s funding statute, grants for new
airports, new runways, and major
runway extensions must include such
conditions. The grant conditions are
enforceable through the grant
agreements. Failure of the airpoti
owner/operator to comply with grant
conditions may result in suspension or
termination of Federal assistance.

(8) Actions taking place on Federal
lands or in Fedeml facilities: The
Federal agency has and will maintain
the ability to control emissions in many
other activities, such as activities in
National P@, on military bases, and in
Federal ofke buikii.ngs.

j. Exclusive definition-types of
Fede.mlati”onsnot covered.The
following types ofFederalactions,
amongothers,aronotcoveredbythe -
conformitymle under the exclusive
dethiition approach.
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(1) Activities assodated with prop&ty
u dis 0ss1 at military closure and

[ma ‘gnment bases throu
P

sale or other
transfer of title. This inc udes
transactions where there is an
enforceable contract for the sale or other
transfer of title that requires delivery of
the deed promptly after be “
requirements of Comprehensive
Environmental Response, Compensation

L
and I..iabili Act (CEKLA) (42 U.S.C.
9620(h)(3)) ve been met whether or
not the property is occupied before
closing of title under the contxact or a
related instrument. In this case, the
mihtary doea not retain continuing
authority to control emissions other
than those assodated with the CERCLA
cleanup,

(2) Leasing agreements aesodated
with military base cloauns and
realignment, whera tmnshr of title is
required to be conveyed upon
satisfaction of the CERCLA
requirements, and where the milltery
service leases the property without
retaining continuing authority to control
the property except es nep3mary to
assure Satisfaction of CERCLA “

T
menta.

3) Certain indirect emissions relatsd
toa COEp9rmitforthe

wdredged or fl material. The in
L emissions horn development activities

related to U)E permit actions am not
covered wham such emissions are not
subject to the continuing program
responsibility of the COE, or cannot be
practicable controlled by the COB.

(4) NPDiS permit actions: Many of
these actions are taken under State rules
and, as st@, are not Federal actiorw
The issuance of the Federal permit has
no direct emissions, but may haw
considerable indirect emissions horn
future development of permitted
facilities. However, where EPA issues a
NPDES permi~ for exapple, to an
industrial or housing developmen~ the
EPA doea not maintain an authority to
control emissions from the development
and, thus, the indirwl emissions horn
the development am not subject to the
conformity rule. .

D. fiufhctE..”ssfons-fX@nftion of
“caused~’
1. Proposal

wtiem-of~tie
fnciuaive appma& the proposal offered
examples of whatemissionswouldbe
considered “cawed by” ●Federal
actiom The ropoael stated that
inclusive inL emissions that would

b be considered “caused by” the Federal
action are those emissions from sources
WhiCh are dependent U

r
tha Federal

action end would only constructed

and/or operatedbecauseof that Federal
action. Such emissions would include
emissions horn my on-site or off-~ite
support fkdlity which would not be
constructed or increase its emissions
except as a result of the Federd actton.
The proposal stated that indirect
eniissions include emissions horn
mobile soumea that are attracted to a
facility, build@ ctructum, or
inatallatioru for example, indirect
emhmionaresultingfrom roads, arking
fadlitiea, retail, commercial anz
industrial fadlities, airports, maritime

g
orts, spmts centem, and office
uildingso
Where mobile sources contribute

indirect emissions, the proposal noted
that ?he Federal agency should attribute
onlythoseemissionsthatam causedb

TtheFederalaction.Forexample,notal
theemissionsfromtripstoandfroma
workplaceorretailsiteeralikelytobe
fully“caused”bythesiteitself.The
roadtoandkom thesite,theoriginand
ultimatedestinationointsof the trip,

Landothetfactora can uaedto
determine the pOTdOll Ofindirect
emissions caused by the Federal action.

2. comment

One commenterreqwsted
clarification that EPA’s intention is to
use a “but for” teat concernin indirect

Jemissions cawed by a Fade action.

3“~
The EPA agrees with this commenk as

discussed in the p- and includes
a definition of “cawed by”b theW
ruleto●ddmsathisconcern.Sincethe
term “cauaedby” ia wed in both the
definitionsof Wlirsctemladona”and
“M.hmxemiadons:’thedetition in
the final de also applies to both.

As a result of EPA adop the
aexclusive approach, ●F

2wtll nd to ●ddress the “CS by
isaw only Wtth respect to those
activities which the Federal ency

xcontroh ‘f’hereti, many of e
activities that would have been covered
under the tncluaive definition only by
mason of the “’cawed

Y
‘ mqulrement

willnotbecoveradun ertheexduaive
dednition due to lack of Federd agency
contmL This would ha true ge~erally for

“&-&’&%!ix!&%sowhich
Weraofbl’dlnthecontextoftha
includm debitlon.

E. hdirecfKMssfo&ectfons
1lfHaX5XA) and 131 of the Act

1. Proposal

Section llO(a)(!J)(Al of the Act
prohiblta the AdmMatmtor horn
-6 ● State to adopt ● general

indirect Source review program. Section
131 of the Act indicates that land use
control authority resides with the cities
and counties. h noted in tie pro osal,

fthis language could be interpret to
restrict EPA’s authority 10 regulate
indirect emissions as part of the
conformity rule. However, for certain
federally assisted indirect sources,
section lo of the Act expressly
allows the Administrator to promulgate.
implement, and enforce indirect source
review programs under section 11O(CIof
the Act, The EPA believes that this
language in section 110 of the Act is
consistent with the broad mandate in
section 176(c] of the Act to prohibit
Fedeml agendas from taking actions
which “support in any way” any
activity which does not conform to an
applicable SIP,

2. Comment

several commenters disagreed with
EPA’s interpretation and argued that
sections 110 and 131 prohibit EPA from
promulgating a rule, such as the March
M, 1993 pro oaal, that covers indirect
emissions. d ass commenters point to
the 1 lafive history of the 19?7

%amen ants to the Act, which added
section l10(a)(5) and an earlier version
of don 176(c), as evidence that
Congress has explidtly prohibited EPA
from seeking to regulate private
development or land use by Federal
review ofindimct sources, By rejecting
efforta by EPA in the mid-1970’s to
restrict park&g spa- and re uire

Lpmconatruction review of par g
stmtums assodated with indirect
sources through regulation, and by
adopttng thee lidt prohibition in

7section l10(a)(5 , they
T

e, Congress
clearly intended that Fe eral agencies
not involve themselves in controlling
indirect sources or interfering in local
land we decisions. In addition, they
fid it significant that Congress did not
revise or delete section 110(a)(5) even
when it added arguably atrictar language
to don 176(c) in 1990. Moreover, to
the auctentthatsectionno(a)(S)(B)does
pennltFederalreviewofcertaiuindirac
soums,thesecommentemcontend that
suchreviewisrestrictedto“major”
fedetiy-asdstedindirectSO-S and
federally-ownedoropemtedindirect
sourcesonly.

3’~
Forthemasonsdescribedinthe

pbh tothepropotldandas
&cussedSbova Srdlngtheincluaivd

Texclusiwissuean furtherbelow,EPA
- withthesecomments.‘rho
EPA hasnotedthatsectionlo@)
expresslyallowstheAddnistratorto
promulgate,hnplement,andenforce
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indirect source review programs under
section 11O(C)for certain federally
assisted indirect sources. However, the
EPA also believes that section 176(c)
provides independent authority for EPA
to require SIP revisions concerning
conformity requirements that include
provisions addressing indirect . .
emissions resulting from Federel
actions. Such provisions are necessary
to prevent Federal actions, as required
by section 176(c)(l)(B), from causing or
contributing to NMQS violations.

%The EPA elieves that the comments
do not fully reflect the Iegislativa
history of the 1977 amendments to tha
Act regarding the congressional
concerns that prompted adoption of
section 1IO(a)(5)(A). The congressional
Conference Committee report does
indeed discuss attempts by EPA to
promulgate measures controlling
parking supply, but, unlike the
commenters’ statements, points out that
these efforts came only after the EPA
Administrator had determined that all
~he SD% submitted to meet the 1970 Act
requirements had failed to ensure
maintenance of the NAAQS, especially
those for motor vehicle-related
pollutants. Congress objectad to EPA’s
proposed parkin restrictions, not

isimply because ey were intended to
control indirect sources, but primarily
because Congress believed it was a
misdirected attempt to reduce motor
vehicle traffic that only succeeded in
shifting the air pollution control
emphasis away from the major sourca of
the problem, namely the care
themselves.

lTheEPA’s]efforts basedon indirect
control of ti.teuse of automobiles through
restrictions on parking lots, shopping centars
and other indirect sources, rather than full
and prom t contds for new autos, trucks,

Jbuses, an motorcycles are inherently
inequitable. It transfers from the motor
rehicle manufacturers to the public and to
indirect source ownem md oparetomthe
burden of protecting public health from
dangeruus vehicle emissions. H.R. Rep. No.
197s, g4th (Zaig., 2d Sesa. 221 [1976).

So, while it is true that Congress

sought to reverse these specific indirect
source measures and, thereby, reallocate
the regulatory burdens, it also
acknowledged that even after new car
emissions requirements were adopted,
additional control measures would be
needed by many nonattainment areas if
the NAAQS wem to be attained and
maintained, and such meaaurea could
include regulation of indirect eourws,
such as “new facilities which attract
heavy automobile tic.” M. at 222.
Consequently, although Congress
restricted the Administrator’s authority
to require States to adopt an indirect

source review program, it purposely did
not remove that authority completely.
Again, as stated in the Conference
repon: “The Committee believes that its
proposal meets the specifications ● ● ●

of an acceptable and workable program,
It tightly restricts the Administrator’s
authorit with respect to indirect

isources y assuring that necessary
review programs for non-federally
assisted indirect sourcas will be
designed and implemented by local and
State governments.” Id. at 227. And, as
the report notes elsewhere: “’Ofcourse,
the rohibitions on the Administrator’s

Yimp ementation and enforcement of a
review program* ● ●are not applicable
with respect to federally-owned or
federally-assisted indirect sources. ” Id.
at 224. Nothing in section 176(c), which
is only concerned with federally-
assiated actions, is inconsistent with
this expression of Congress’ intent with
respect to section l10(a)(5), Moreover,
the fact that the section l10(a)(5)
prohibition end the requirement that
Federal actions conform to the SIP
under section 176(c) were both added
when the Act was amended in 1977
doea nothing to furthar the commenters’
argument since it supports EPA’s
position as well. Given the thorough
and detailed consideration Congress
expended when it limited EPA’s
authority to review indirect sources, it
would have been easy for Congress to
add language in s&Xion 176(c) stating,
for example, that the saction l10(a)(5)
restriction on indirect source review
applied there also. Not only has
Congress not limited this provision, but
on the two separate occasions it has
addressed section 176(c) of the Act it
has consistently stated the scope of the
provision’s coverage requires a
determination of conformity for “any
activity’*that a Federal agency
“supports in any way,” Indeed, EPA’s
view is consistent with the exception to
the prohibition in section l10(a)(5) for
federally-assisted, operated, or owned
indirect sources, since section 176(c) of
the Act a plies only to actions

Jsupport or undertaken by Federal
agencies. The EPA, therefore, concludes
that the prohibition in section llCt(a)(5)
of the Act does ,not limit EPA’s
independent authority under section
176(c) of the Act.

The EPA also does not agree with the
comment that the authority provided
EPA under eeCtion let) to
control certain indirect sources is
limited only to major indirect sources,
such as the ones enumerated therein.
The discussion in the legislative history
strongly suggests that the use of the
word “major” wee not intended to

denote a limitation on the type of
indirect sources EPA may review
Rather, tha term as used merely
describes cartain large-scale, hence,
“major,” projects of the type which, like
the ones listed, normally qualify for
Federal funding assistance. For
example, the Conference Committee
report states: “’An exception to this
[section l10(a)(5)l prohibition is made
for major Federally funded public works
projects such as highways and
airports. “ S. Rep. No. 16, Vol 3,
95th Cong., 2d Sess 506 (1978). B,Jt

other statements in the report show that
EPA’s review is not limited to such
projects only: “’The Administrator IS
prohibited from promulgating
regulations reIating to”indirect source
reviews except with respect to Federally
assisted highways, airports or other
indirect sources assisted, owned or
operated by the Federal government. ”
Id. at 4382 (Vol. S)(emphasis added)

Moreover, the conformity rules
regulate emissions, not local land use or
zoning requirements. These rules do not
infringe on the authority of local
governments to control land use; rather,
they restrain the ability of.Federal
agencies to support projects that causw
certain air quality problems. Nothing in
these rules inhibits the ability of local
governments to set their own
requirements with respect to such
projects, Thus the conformity rules are
not inconsistent with section 131 of the
Act.

F. Indirect Emissions-Reasonably
Foreseeable Emissions

1. Proposal

As described in the preamble to the
March 15, 1993 proposal, the indirect
emissions that are “reasonably
foreseeable” must be identified at the
time the conformity determination is
required, though this would include
emissions that would occur later in time
and/or at a place other than the action
itself. The proposal stated that an
agency is not required to speculate or
guess at potential future indirect
emissions which are conceivable but not
identifiable. In addition, the proposal
indicated that descriptions of emissions
contained in documents such as
employment and financial forecasts and
NEPA documents should be considarad
reasonably foreeeeabla amissions.

As described in the proposal, certain
types of Federal actions occur on the
programmatic level rather than on a
project level, and the specific air quality
and emissions impacts associated with
individual projects under such
programsmaynotbeknown.In
instanceswhereaFederalactionison
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a progremmntic kwel and if is -
impossible to accurately locate and
quantify emissions and, tberefom,
impossible to @ccurately com late the

1’air quality end emissions ana yais
specified in $51.858, such emissions
should not be considered reasonably
foreseeable. .

The proposal also stated that, for
purposes of defining “indirect
emissions,” development that is related
to the Federal action only in a manner
that provides daily services such as
restaurmts and banks and which am
located off Federal property, may be
considered incidental rather than
indirect emissions undtu certain
circumstances. Lnsuch cases, specific
emissions km the daily services
activities should be considered not
reasonably foreseeable and not included
as indirect emissions in the conformity
analysis.

2. Comment

The EPA received comments
requesting clarification of thephrase
“reasonably foreaeaeb&3mieeiona”
Several commenters mqueated EPA to
incorporate a definition of this term in
the rule. One commenter stated thet
EPA’s definition of reaaondy
foreseeable emissions would require
private developem to recount for,
assess, md if neceaswy, mitigate the
impacts of completely unrelated
projects developed by other private
parties. The commenter also objected to
certain environmental analyaae that rely
on worst-casa assumptions and
exaggerate the impacts due to pcwaible,
but unlikely, future growth scenarios
and where it ta impossible to asaeas
local air quality impacW

3. Response

a Docurnentotion. In order to -
the term, EPA has: (l) Added a
defiition of “me$onably beaeeable
emissions” in the regulatory portion of
the rukx (2) added the dismwaion beimw
and (31ltated certain FedaraI actions
that am not conaidemd maaonably
foreseeable in S51.833(c)(3) ad
thershe, exam t born conhmity
requirements. l% dellnition is aimiIar

a.
to the discussion in the pro
however, there am some
described bOIOW

Raoson+ ?oraadk~am
~tbatae

!(%= rh CdJssMy
CkmAMlmisniarkt helocatimofeuck
amiesloneisknownarldtheemles&aara
quanttflabla,u daacrhd Sod&oumdad
trytha Factaml~basadaI itsoun
iaformsttooand efter~ my

Unlike the proposal, the final
definition doea not requira a i%ieral
agency to use all emlssloqs scenarios
contained In financial documents or
envmonmental analyses. Thatapproach
could not in many cases be
implemented since the varIoue
documents contain uite dlffemnt

%scenarios and a sing document
sometimes contains multipIe emissions
scenarma. In addition, some scenarios
could be based on speculation. Tho
definition doea not require the use of
Womt-caaeassumptions, unlikely
growth scenarios, or anal

r
Wher, It is

impossible to aaaaaaloca air quality
im

r
. lhrther, under an exclusive

de nition, the mmforndty review spay
becovadnga amalleraetoftndimct
amiasimsthan,ti example,tho
emlasioaa ScemartoaContained h an
ennwhnm$~:mpact ataternen~

T
the Federal

wf?towima ofhown
information and all information
pcXt::d~ Federal agency.

Ocumantatioo of the
devant emiaa&M Smnarioafor
conformity review is the raaponsibiltty
of theFederala@sncpndahould~
baeedonmaaonabiempacWoW
MUM acttvttyMalllt@ fkonttho
Federal actlom

b. Adbsa noCsweonably mseeoble.
In O* to pmvtdefunhesC&M Satton,
EPAliatadaome Fedaral-tbatam
not considered maaonably heaaaablo in
$ 51.883(cM3)andam therefore,exarnpt
horn confordty requlmumk Thla IiA
is intandad to pMVbdO~pk andis
notMOmdOdtobeaoomplatOIMqof
suchuxMk AWMMdMy~nwW%x
whkhOmMOns
quasltifbsd,Suchm h implementation
Oftradelaws andaxporttrade
promotional dvitim are nd
considered reaaonabiy heaaadh Aa
dkuasad below, tlleae actlona includa
Pm scaleleasingactionsand
elhi#xi:p$ar IsA#i#jtijtidla that

Yhnaddono ektricenargy.

(1) Fmgrasn bvel Leas@ Actfone
In ●cttona Such aa outer Continental

Shalflaaee aaba.ftwtuo flenbedffkuft

mnh&IMdYhtheFed&l
reviewproceaa~ the*
may not be Masonably fi3maeeable.
Furtharoaamfcmmity mvlewfa
urmemwyattbettirtle ehtcetho

%%%=”m”ti-.~
-to~tytiw.wk
the exploratfoa anddevelrt
timsatthe jactlevdwouldhe
Subject to review psiosto
anyactlonthat‘iizl -~~

emissions. In such cases. the EPA
believes that a conformity review is not
_ ptior tO the project kevel
maIYsk

& the other hand,whk a

2
conforndreview,suchasaleasesale,
canbean h madeontherogramlevel

f’mtherthantheprojectkws.mdwequent
projectlevelactionswhichimplement
theconformingprogramdonotmquim
newconformity reviews, This approach
is consistent with language in the
praamble to the pro osal. For

#clariflcatioa EPA a ded this mncept in
the fhd mlw SS1.853(C)(4)exempts
actions thatmerely implement a
decision to conductor carry out a
policy, plan, program,or project wham
the licy, phn, program, or pmjoct

rcon ruw

(2) EktIic Power Marketing
Faderalacttvltiea in the marketing of

ehwtrlc power am exempt from
conknity mvtew for several masons.
In many rxaaa, the resulting emissions
from the use of theelectricpower
-ot be precisely located or
quantiflad andt thus, are not reasonably
fomaeeabh The marketing agr@ments
would also be exempt since customem
of the Federal agency could obtain
electric povm fmm other public (non-
Fadesal) 0s prhte electric utilities own
if it wese not pmvidad by the Federal
-. fiw, asniaeione km these
astomam am not “caused by” the
Federal acthm because they would
occur hi the absence of theFaderal
action.Further,61P’9assumeelectric
powerwill be availablein futuregrowth
projadona. TINM,the delivery of
electrlc po~ti~ ~~ be

~ k“
c. LhtmMed mjecfs. The definitions

of %aaonably la emissions?’
“lndfmct em&iona (exclusive),” and
“caused by” make it clear thet

J
“tom letdy unrelated projects.” as
ata bye commanter, am not subject
to the ●pplloability analysis. However,
where an air quality modeling analysis
is the basis ofa mmfonnitv

should ~t fesedaaimiad~-to
axist@J Sasswa tqptbar with Cov,red
emissions hom the Federal action.
condatsmt with EPA modeling guidance.

G. Jhcffnscfhtlsdon~finition of
l%dsnYIA~

1“w
a =A includeda definition

of “Fdesal ac?htu”isxtheKxwnwaLthat
dennidon ready Mpeatedlaliguags
hmmaectkm V8@oftheActanddid
nticl+ti of the statutory
luqpqe. Thep= to the prqsosal,
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however, made it clear that EPA
intended the concept to include future
develo ment activities associated with a

1’Federa action, under either definition
of indirect emissions. Under the
exclusive definition, EPA proposed that
consideration of such emissicns would
be limited to those future development
activities which the Federal agency
could control and would continue to
maintain some authority to control.

2. Comment
The building industry commentad

that under Atlantic ‘1’erminajUdmn
Renewal Area Coalition v, New York
City Deptiment of Environmental
Protection, 705 F. Sup .988 (S.D.N.Y.

r1989), the definition o Federal activity
should be limited to the immediate
Federal action, in that case a
Department of Commerce (DOC) grant
for demolition, and should not include
any subsequent activities even where
they are facilitated by the Federal
action, in that case a subsequent
housing development built on the site of
the demolition. Several comme.bters
also requested that EPA clarify Which
activities are covered under the
conformity rule<

3. Response

The EPA does not agree that Federal
actions should always be interpreted so
narrowly. The EPA acknowledges that
the court in Atlantic Terminal indicated
in dicta that, in that case, the Federal
activity under considemtion should be
limited to the demolition activity,
However, that assessment was made in
the context of a factual situation in “
whichthesubsequentdevelopment
activitywasbeingfundedbya
DepartmentofHousinandUrban

fDevelopment(HUD)b ad grant,The
courtbaseditsdecisiononthe
unreasonableburdenanddupltcattve
effortathatwouldbe lacedonthe

JFederal government ould both DOC
end HUD be required to analyze the
same subsequent development. The
court did not address the situation
where only one Federal agency had
jurisdictionoveraproject:sndwasnot
presentedwiththestatutorylanguage
norlegislativehistoryconcerning
transportationactivitiesunderthe1990
amendmentstosectian176(c)norEPA%
interpretationofFederalactionsand
indirect emissions (described below).

If it were the case that through an
agency’s approval of a demolition grant
an agency were able to practicably
control construction of the housing
development, andhndcontinuing
programresponsibilityoversuch
development,thenEPAbelievasthatthe
agencywouldhave“supported”the

housing development by making the
grant, For these reasons, EPA betieves
that a court specifically addressing the
issue of the definition of Federal activity
under such circumstances would not
reach the same decision as in Atlantic
Terminal.

In order to clarifi which activities are
covered under the general conformity
rule, the final rule incorporates changes
in the definitions of “Indirect
emissions” (discussed in section III. C.)
and “Federal action” (discussed below
and in section I’V.D,).The definition of
“Federal action” is revised by adding
the following sentence to the end of the
definition in the proposal: Where the
Federal action is a permit, license, or
other approval for some aspect of a
nonfederal undertaking, the relevant
activity is the part, portion, or phase of
the nonfederal undertaking that requires
the Federal permit, license, or approval.
The following examples illustrate the
meaning of the revised definition. .

Assume, for example, that the COE
issues a permit and that ermitted fill

!actiyit m resents one p ase of a larger
Jrnonfe era undertaking; i.e., the

construction of an offtce building by a
nonfederal entity. Under the conformity
rule, the COE would he responsible for
addressing all emissions from that one
phase of the overall office development
undertaking that the COE permits; i.e.,
the Ell activity at the wetland site.
However, the COE is not responsible for
evaluating all emissions from later
phasea of the overall office development
(the construction, operation, and use of
the office building itselfj, because later
phases genemlly are not within the
COE’Scontinuingprogram
responsibility and enerally cannot be

1!practicably contra ad by the COE.
In another case, assume the Forest

Service permits a ski resort andimposes
conditionsontheconstructionand
operation of the ski resort. Also assume
thathousingdevelopmentwilloccur
nearbybuton privately-owned land. In
this case, the conformity review might
cover emissions due to construction and
opemtion of the ski resort since they are
activities permitted by the Forest
Service. Emissions from the housing
activities, however, would not generally
be covered since the Forest Ssrvica doea
not generally take actions covering the
portion of the overall development that
is on privately-owned land and not
subject to a Foreat Service permit,
license, or approve action.

H. Applicability-Attainment Amos

1.Proposal

As discussed in the reemble, EPA
t!lproposed to interpret e statute such

that the conformity rules apply oniy to
nonattainment areas and those
attainment areas subject to the
maintenance plans required by section
175A of the Act (58 FR 13841),

2. Comment

The EPA received many comments
which agreed with the proposal and
many other comments statin that the

&statute should be read such at
conformity requirements would apply
in all or portions of attainment and
unclassified areas as well. Similar
comments were received arguing that
conformity should not apply in
attainment areas,

One commenter noted that
development in attainment areas on the
fringe of nonattainment areas is likely to
increase the size of the nonattainment
areas, increasing the impact on public
health and welfare and necessitating
more costly pollution contiol measures
to retrofit sources. The commenter also
stated that development in rural
attainment areas, even many miles away
from urban nonattainment areas, may
delay timely attainment of the NAAQS
or emission milestones iq
nonattainment areas. Another
commenter cited an example of a

c%
conformi analysis in an attainment
area whi showed a Federal action
would cause a new violation of the
NAAQS unless mitigation measures
were implemented Snd/or planning
provisions were revised.

3. Response

In the proposal, EPA indicated that
the statute was ambiguous with respect
to whether conformity applied only in
nonattainment areas, or in attainment
areas as well. As noted above, EPA
received significant public comment
-g that the statute should be read
to apply conformity also in attainment
areas, baaed on the wording of Act
section 176(c)(1) and the policy merits
of such applicability. Similar comments
were received arguing that conformity

‘i%%%%%%%%%%at the
statute is ambi OUS,and that it

rprovides EPA “acretionary authority to
applythesegeneralconformity
procedurestobothattainmentand
nanattainmentareas.TheEPA plansto
carryoutaseparatendemaking
proposingtoapplygeneralconformity
procedures to cetiain attainment areas.
The EPA sees strong policy reasons not
to ripply conformity in all attainment
areas, given the significant burden
associated with making conformity
determinations relative to the risk of -
NAAQS violations in clean areas. Thus,
EPA believea that it would be
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reasonable to propose applying -
conformity in attainment areas for
which air quality is close to
nonatteinment Ievels, for example at 85
percent of nonattainment Ievels (see
discussion below],

The EPA intends to take comment on
the basic proposal to apply conformity
in amin.rnent areas. The EPA will also
seek comment on the specific
application of conformity in certain
cat ories of attainment areas.

#emfom,~Atiten&@i~wh&e

H:Y::PC=W%’”
conformity mquirementa in attainment
areas.~ The requimmenta of this 5nai
rule will apply only in nonattainment
and maintenance areas, as proposed.

While EPA will solicit comments on
other options, the supplemental notice
of proposed rulemaking on ~eral
conformity will propose to uira
conformity determination 3 yillthe
portion of attainmentamaawhich have
exceeded85 percentof the N-
71msa areas will be idantied by uatng
the meet recently available, quali .
assured air quauty daticuveriq L
period appropriatefor making
designations of air uality atatua in 40

dcFRpart81. F aotivitiea in
attainment ~below8S percantofthe
NAAQS and areas Wh9M qmambtivo
monitoring data am not availabla would
be exempt fromtbobl@Onto
conduct a general mnformity audyale
baaed onthedendnimia hnpadonair
quality thatwould result for ganaral
conformity activities in such ~
Becauae the madt of axampting~
areashorn conformityquimmanta will
Varydependingontha

T

~-
a~, the ~ ~ty

Ill may pro
G

Whlismt●xarnptiona
for applicab of conformity

ttdnrwntamaathanmquimmenta in a
those for general conbrmity,

I. Ap licobili~Ds fkftfMiS Emfssion
fL8vs s

1. Proposal

The proposed de min$rnis emission
levels to be used fogdatadntq
applicability of confmmity raquimments
were llutant apecMc and var!ed
acco&l to the aevarity of the
nonattdnrwnt area. They ran~ km
0,8 tonalyear (fbr leadj to 100 tons/year

●FmPlbt!a lluamaslvMrhwouldbsaddrwsd
flltbssa~taf mlkeavdad@amd
‘“~a” ThaSmadmmb mttlammAe
dastguwd~mmUq~qmlMMamw
nona~ * Pbf-loby~ oflaw,
wtlilealIothRNmdas@Wadumlm@Mk
lnltnflltumu~ tbaAupmvidasks.
tidu—~mm~~b

(for carbon monoxide) ($ s1,8s3). These
leveIs enerally were derived horn the

i‘M@ cance levels” eetabliahed for
preconstruction review of modi&xthms
to existing major station

3
sources. The

significance levels were enhomtha
Act itselL where provtded, or horn
~A’s regulations for SIP’O[40 CTR

&-51) wham the Act did not provide em.
For ozone (WC) and nitrogen oxtdee
NM, a sliding scale wea proposed.
-g horn 10 tondyear(fbrexhema
ozone nonattainment areas) to 40 tend
year (for marginal and modemte ozone
nonattainment areaa),s

Moat Federal actlona result in little or
no director indir+sctair emissions. ‘f%e
EPA intends such actions to be
exam ted under the de minhnis levels
sped L in the rule and, thus, no
furthmanaIyaisby the Federal ncyis
mqufrad to demonstrate that au%
actions conform. AddMondly,
P=dph (d)of!IJ1.8!i3dlowa●

F
to establish Categorhs of

actionsw chwouidbepmsumedto
conform dw to minimal alr quality
impact. *

c
Onsam intanded

toassurethat ruleaarenotoverly
bwid+= and Federal agandea

L
ndundwthwassedng

Mtiona that littk or no impact on
atrqualfty.8uch acttonahlchId%fix
example, pamormehc&l&&a?idtin_in
activit.im with no
S_-~- -~f-$ -

Withanon-goingprogmm
or Oparatho OIxluding certain paEmit
renewal actkms), and ?OUtiW
monitOr@

2. Canmads

Y
Several ComInaltaa aup b

oonca@of&mIdm.ta hsw aa8~
of fOcuhfJodbrrmity m@msmamteon
thoaa FadarakactfoQawlth the@altial
tohavaa@Mcarttdr

PMany agread with the =-hla
pmpoi6dintha NPRsomecornm@tlsKa
thought thalevdaahouldbe lowerao
thd mom actions would be considered,
while otherawanted thedeminhrda
Ievalatobe raieedtolaseenthe
ddnMattvwbumlen on Fadaral

_ and avdd ~ty
_*ti-_Afi
rxmrnantam indicated that too many of
thdr actttitieawodd be subject to ●

s- mucu-uDdli uuoLputrxaubpats
ofthbkt.

conformity review baaed on the de
mi.nhda cutoffi proposed m the NPR If

Y
were used with the inciuswe

de nition of indhct emjsmona.
One Commmter stated that the

proposed de minimia levels are arbitrary
and capridow Another commenter
stated that there ahouid be only one do
minimia level mther than the pollutant-
and daaaification+ecific levels
w-

Sevemlcomments objected to the

r
roviaion that would automatically
ower the de minimis levels to that of

the stationary source level aatabkhed
by the local air quality agency. The
commentmw pointed out that certain atr
agendas have a aero thmahold level,
which would not be appropriate for
conformity,

‘f’haEPA aleo received comments
atathtg that the appticabiltty
datmdwtimu forconfonnit would be
OVWIY bmkmaome bacausaL Ycould
be interptad to a pIy to even the

ml’smdleet ofhie actlona. That is, the
p-~ could ba inteqneted to
call !br -y all Federal actions,
even purely administrative oii-Fihto
maka a positive conformity = ‘
&tarrohtion before the agency ia
all~ti proceed with the action.

S=z-zzz?.::
aocernpt horn the conformity rdaw
requirements

3“R-P-@
.Giventhewed tochooaeathreahold

baeedonafrquslitycrfteriaandonethat
avoida ~ of baa significant
project% amdinmaponaeto certain
cOmman&the deminhnialevelsfbr

“

t the aigdkancesource &fhlidone+io

aaauma that the conformity rule covers
only major Faded actions. Underthe
majorsourcedebhion,forexam la,

10thelevelsforozonewouldrange m
10tons@ar(VOCorNOJform
extremooranenonattdnmentamo to
la tod~ Rx nmglnalandmoderate
areaa,notb 10tondyearto40tonsl
yearaaproposdInamaadlatarecloae
toattdment $$naUarprojects,such-
thoaathatraaultinstrip shopping
can- Woukinotbeaubjacttoreview
hlareaawithrnomsevereairqudity
= ~_~=#&~&~d
L .
suchaaan airpdaxpanaion orthe’
redevelopment of a military ~~rwd~~~
mquireaconfiwdty review
thee de minirnia levelh
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The de minhnis level for lead Is 25
tons/year in the final rule. The
definition of major stationary same for
lead is 100 tondyear. Relatively small
increases in lead emissions, howevar
(corn amd to other criteria ollutants)
may L d%ten the lead stan ~; also, the
level proposed for lead (0.6 tons/year)
was proportionately much smaller than
100 tonslyear. Therefore,a 100 todyear
level appears unprotective of the
conformity mquimment. The 2S tod
year value is baaed on the aourw size
in40CFR part Slthattriggersan
attainment demonstmticm requiring
dis ersiun modeling.

l%e de minirnis levels proposed were
gemwally those used to de6ne when
modifItion8 to edet@ atati=ary

mm require ~OB -mm
It was pointed out to RPA in commat
cmthe proposal that these thrasbolds
would result in the need to perfbrm ●

conformity ~~=ti’rnimtton
* pro

r“modi muon” to m axiadng aourwbut
not a ‘“ma*” SO- tn mme came. l%e
EPA ~ thatconhrnityeqh$
more apprqniately to ‘major’ aeunau
and after careful consideration ha
dectdedtomviaeita orighmlpro~ln
the final mletousetheamiaaha levaia
thatdeflno amajoraource. excaptaa
described above for ld The defbition
ofamajor~under tbaamanded
Actisexplained htmomdataillatha
April 16,1992 Fadard ~ iJItho
6PA’$Geneml Pmamblatto T’f*I(s?FR
13498). Sectton S1.ssqb)(a Oftha nda
hnabobaimreviaedt ommovatho

r
mdSiOE thatwouldautoma~~
ower the de minirnia lads to that

estltbtisbed br stationary aourcmbythe
local airqualityege .2ulmap*wftb

Tits conchaion that on major aourcm
should be aubjact to conformity raview,
EPAagmeathata zeroamiasiorM
thmshok!+asestablished by some kxxtk
agemciea,ghouldnot be mquimdby this
ride.

Ftier. the RPA believes that Fedeml
actions which am da minimia should

;~~~~~~$A$L~m
interpretation could result in an
extremely wasteful pmxaa which
generates vast numbma of tdaaa
conformity atatemen~

%%?%!(1) and (2) ofs 51.6S3 are
fird mhr to provide that de minimis
actionaamexem tfkmltha
mquimmmts of L rule. Themfor9, it ie
notncm8aary fora Fedaml~ to

xdocument amtasious levula for ●

mlnimta action. Actiarta that sFedaml
$8-~a$~d@~’
Suchaaacuona tbatdonotcaumlm
irxxaaae in amidcme, donotrequirsa
positive confady d@arm&@m.

Instead, such actions am exempt from
the rule as proddedIn551.853(c)(1).

In order to illustrate end clarify that
the de mirdmis levels exempt certain
types of Fademl actiona, seveml de
mirdmls exemptions am listed in
S51.8S3JC)(2).The am too many
Federal actiona that are da minimis to
completely list In either the rule or this
preamble. In addition to the list in the
ride, the EPA believes that the following
actions am illustrative of de minimla
actions:

(1) Routine monitoring and/or
sampling of air, water, soils, OmU~t,
etc.

(2) M t.MffiC control activities and
adopting approach, departureand -
enmuta pmcedurm for airo mttooe.

~rtY’(3) Acquisition of rope os through
foreclosure and aid means

(4) Aadatma a subsidy fos social
sewicea such as baahh cam day cam, or
nutsition~ aswdlaspaymsmm

e
Undar assistance.

(s) toraamuntbaumncefor
customemofflnandd inatftutiorts and
fkd iMUMIICO,

(6)RouthmIwtdhtionand OpOMthIl
ofavlation andmaritimeoavtwtioa

*d Sandtitiu.

%
andConaultathm

Scddh, mkqjal cmmaalfngand

Iolcautnamofbikfll gtrak
Oi) ~ Ofanamatnaatim

-1’-’(12 ‘mnbW Standand?mbabitat

‘v
ocdvitiecvrhich dend

in uda4b6wmofhe8bMdm,pmauibad
9raordonotmQlimmomthaaasm
lnueofhWat8ndmdd@MmMdon.
Asnotadabov8,tboprovbimhk

SssAs3(cj* in$W3S3(dXell - not
**~~--
todocumentation drtcatheyam
exemptkmabtbada$’ fltel!l?lt
believm that ths nature of h
e-whbmb, tih
context ofth9daanitions ofc Fed@ral
action and indfmct amiaaione. vvbhdl&e
llmnedbtiadionao varwbichthe
;=m~aK@ml&orldrl~

-Y-$=*-
actionatruty daminhntaandtbmftme
exempt km admnity

tiaxemptionalisted
sraforadimtsthat may bealmvathade
minhnis Ieveta lidtad b $51.8S30). The
mthala forlha axmnptlusta liatd in
$ 51.8s2(d)(l) fiwww amrw mvtew
(NsR) and ~ dd@i-
detdomth (i%@ and $sI.ss3(dXZ)
for ameqpmcias is ex@dnad below. TIM)

activities listed in $ 51.853 [d) (3) and (4)
are related to air quality and necessary
environmental regulations and,
therefrm EPA believes they shmild be
exempt. The exemption for c~ai n

CERCLA activitiesisdiscussedin the
following section.

In contrast, the provisions of
$51.853(f) are presumptions of.
conformity that must be su ported by

fdocumehtatlon as provide m $51.853,
paragraphs(g)and (h) (which establish
criteria and roceduma for Federal

Jagencies to evdop additional
categories of actions which would then
be presumed to conform), and that they
may be rebutted as provided in
$ 51.853(j).”-

J Applicobili~xernptions and
Presumptions of Ck3nformity

1. Proposal
In additian to Fe.demlactions with de

rninimis emission leveis that do not
~~tiui~formity determinations. EPA

several types of Federel .
actions wham WA believed that
conform of such activities or a -.

?portkm o such activities can be
presumed. The NH provided severa~
cases wham con fm.nity is presumed
(ss1.8s3 (c) and (d)), inciudi,ng the
followi

3(1) A ons aubjwt to preconstruction
NSR orPSD pqmma under the Act

E) W~tO$ tm@ment works

L
rojscta fimdsd by the Stat9 Revolving

d@RFl un~tika~z$ia

P
(3) Su

Compre enalve Ewhnmen
ROSpOll~ timpOIMath anj’?lbility
Act ~)t

(4] Faded Iancltmnsfern aq.d
(5) National emergencies.
l%. proposal indtcated that Federal

-ma identified un~ s 51.853.
p@ fC)O- pSSO?lm9dto conform

we themquimd air qutdity analyses
that would be conducted under a
camfbrmity review must be completed to
comply with other statutory
mquhmena TM is, air quality
analyses are mquirad in the NSR
Pr under the Actandthe
ap cable es rdovantand appropriate
standarda procam under the CRRCLA.
~RPAbeWwaetlusae analysesara
adaqueteM prpoaeaofconforrnity.

Zcomment

A numbmofcomrnenters supported
them provlahma b the propose~ while
others objected to them Some
Commentem felt that the following
actions ahOu@kaub#X to conformity
review Osthtipropaaed
prmurmpt,ioneof conformity ware too
vague andnaad gmatar Ciarificatiorx

—
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CERCLA actions, sewage treatment -
works projects funded under the Cleanw
Water Act, and tie Fedeml sale of land.
Other commenters suppotied these
presumptions and suggested many
others, includin procurement actions
and projects wi i one-time only
emissions. Some commenfers also
argued that EPA should establish
exemptions for certain actions and
presumptions for other actions.

Some commentera recommended that,
:f a wastewater agency’s proposed
facilities, or other water management
activities, are consistent with the
applicable SIP population projections,
then the indirect emissions attributable
to the proposed facilities should be
considered to conform. In such cases the
indirect emissions would already be
accounted for in the SIP through a
growth management element
(population forscasts) adopted in the
SIP.

3. Response

a. General. As discussed in the
previous section, EPA determined that
certain actions should be &xem t horn

1’the rule and other actions shoudbe
presumedtoconform,withthe
presumptionbeingrebuttable.
Paragraphs(c)+ of551.853havebean
reorganizedtoindicatewhichFederal

L actionsareexem tandwhichare
1’presumed to con orm.

b. Sources subject to NSR or PSD.
Actions subject to review under the NSR
or PSD rogmms are exempt under theffinal rue. As ex lained in the NPR,

~such actions un ergo procedures end
criteria, including air quality analyses,
equivalent to those required by the
conformity rule. Thus, additional
review under conformity ia not
necessary.

c. Watermanagementactivities.A
separate exemption or presumption of
conformity for direct emissions from
water management activities is not
needed where the emissions exceed the
de minimis levels as they would be
subject to NSR or PSD end such
emissions are exempt as described
immediately above. Indirect
emissions-and directimdaaions that
are less than the de rninimis levels for
NSR or PS&bom water management
activities era not covered under NSR or
PSD and, themsfore,are not exempt.

The final mle is, however, revised to
deal with the uncertain of indirect

Tamissiona that may reeu t born water
management activities. Gamrally, it will
be unclear what

T
of growth will

result horn expan ed water
w rnena ement activities. It will, thus, be

T
ve A“5cult to assess the air uality

1an emissions impact of speci c water

management activities. Nevertheless,
such activities could have a substantial
effect on the SIP and it can be
determined if the emissions from such
actions are consistent with the SIP by
compering the growth scenarios
supporting the water management
actiuns with the owth scenario in the
applicable SIP, x erefore, the final de
includes a provision in s 51.858((a)(5)(v)
which allows a positive conformity
determination where the growth
projections for the water management
actions are consistent with and do not
clearly exceed those used in tie
applicable SIP. Wham the growth
anticipated from a wastewater project is
consistent with that accounted for in be
applicable SIP, EPA believes that further
analysis of the impacts of the indirect
emissions of the waatewater project is
unnecessary since all such emissions
are alread addressed b the SIP,

idThe EP agrees that e conformity
rule previsions for waatewater treatment
plants under the SRF should alaa extend
to other water management activities
such as drinking water treatment lants

fand water conve antes (e.g., pipe inee
Jand pumps), an the final mle reflects

this concern. The term “regional water
andlor wastewater projects” is defined
and used (S51.858(a)(5)(v]) in the final
rule to address the above conoama.

d. Su erfund projects under CERCLA.
JUnder e exclusive definition of

indirect emissiom, auperfund projects
are unlikely to be covered since the
Federal agency will not maintain
authority over reuse activities on that
land. The pnmumption of conformity,
thus, no longer is relevant for such
actions and is not contained in the final
role.

The tlnal mla is revtsed to incorporate
the ch es described below

The%#WLA and related regulations
requira on-site remedial actions to meet,
or obtain waivera from, applicable or
relevant and appropriate raquiraments.
Since these requirements include NSR
and PSD, and SiIICe Clean Air Act
requirements have never been waived,
the direct emissions from on-site
ramedhd actions would not violate the
NAAQS because they are subject to NSR
and PSD review. Therefore, these
actions ens exempt.

The CERCLAand related regulatioha
require off-site remedial actions to
obtain Federal, State and lad permits.
Since hill includes NSR and PSD, the
direct emissions horn off-site remedial
actions would alaa not violate the
NAAQS as described above. Therefore,
these actions are exempt.

Direct emissions horn removal act.ions
are exempted horn other environmental
requirements by section 121(d)(2) of

CERCLA, and therefore we are
exemptin them from conformity
maview. T%e EPA’s long-standing
interpretation of the Superfund statute
has been that actions not specifically
listed in section 121(d) (2)’of CERCL.A do
not have to comply with any other
Federal environmental laws. Removal
actions am exempt generally, although
by regulation EPA has required them to
comply with the substantive
requirements of such laws to the extent
pmcticable. CERCLA allows EPA to
make the judgment that implementing a
CERCLA response may outweigh the
need to comply strictly with other
environmental requirements. To be
consistent with this interpretation, EPA
is exem t.tngsuch CERCLAremoval

Eactions om the conformity
requirements in those situations where
EPA determines that compliance is not

Fy

mcticeble baaed on the urgency or
lmitad sco of the removal.

e. F’edera hnd tmnsfers. [1) Pro osal.
1?The pmpoaal stated that the sale o land

from a Federal agen was presumed to7conform, S51.853(d) 4). The EPA argued
that land sales do not “support” -—
subsequent emissions activity sincq they
do nots ecifically approve: auth&rize or
permit & t activity. Furthermore, it was

f’
ointed out that imposin conditions on

t%end sales could restrict e ability of
State and local a encies to determine

kthe land use for tura activities which
may follow in subsequent yeara.

~2)Comments. Many commenters

~?n~~~~!~${~;l~sfers.
Several groups indicated that Federal
agencies must consider reasonably
foreseeable use on the pm rty to be
transferred to ensure that E own
emissions will not endanger air quality.
It was pointed out that most Federal
agency land sales are accompanied by
NEFA review and it is, therefore,
expropriate to require conformity
review for these actions. Specifically, it
was said that BPA cannot argue that
land sales do not cause subsequent
emissions activities as a geneml matter,
since it has already been illuatreted by
the proposed sale of Pease Air Force
Base for commercial airport and
development use thats ecific reuse

1activities can be identi ed and
facilitated b a Federal Imd transfer.

dOn the o er hand, support for the

1’
resumption of conformity for Faderal

and transfers was provided by several
commenters. The main arguments were

r
ut forth by the Department of Defense

DOD),S ‘fically as it related to
rmilitary se cloeurea and long-term

leases. It was indicated that military
departments do not “ap rove” reuse of

Fthe property. The sde o property
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removes the action horn the rovince of
J’‘“Federal action” and the Fe eral agency

has no continuing authority to control
the private entities’ future activities.
TheDODstatedthat,“Although[they]
wllanalzetheimactsborn

1’ treasonabyforeseealereuseproosals.
Ythezoningoftheproertythatalowa.

fthespedflcrooaereusei8
determl.ned&& elocalzoning
authority,”Furthermore,theysaid:
Thepurposeofthe~ty rsquimment

1StoassureFederal~ncissconsulttith
~t~teand1P air@ty dtstrktstoSSSUXS

?zTl=%%%l:z:oF&
andcaaincludeexpectedsmhsiona in their
SIPemissionbur&st In ● closureand reuse
scenario,the futuredevelopmentptans of the
mmmudty muse -p am knn~
approval adaupfmedb ythalncalair
regulatora,mbjsctofwursat otherauaa
groupmaetlng local air regulations*
permit%Inittgatlon,Uln:ti=tim ●

=%%%%%&d itdedmato

!%2222’:%%H%’3R$H’
emission bud@tnaUow fmauch Qpbti
rationalefor locklng DnLliab m&rmUy
limihtbns lsabsent. Rauseismoat
appropriately● local dechion. mtharthana
Federal dacision. with M ●UthdttSS
y!mluamgthe typeofgrowth theywantor

their SIPSllncattnnsh
new growth

(3) Response. under the elmhlaive
detlnition of indirect emiaai~ Fedmal
land tranaks areWdtkdy to be covard
since the Federalagencywill not
maintain authority overreuse actividea
on that land. Consequent ,gedtiral

Jlend tTUISfO1’Sare till

regulatory list of actions that will not
exceed the de minlmia levels and thus
are exempt tim the final conformity
rules.

f. Ernergerndee ad tnmsportotkn
ati”ons. (1) IbpoesL Sactton 51.853,
pSMW@l (d), pmp0sld~9UlhXl#
that would be
(unless the F=- detmdnae
othmvise baaed on its own information
or after revlawing any inhnath
presented to the Federal agency).
Section 51.853, paregraph~d)(l), bsd
“tempo

Y
Federal actions In response

to nation emergendeao” ‘lb
noted that this provialon wad
Federal activltiea whi~

Textremely quick action on partoftha
Federal agendas invokd. Where the
tlmbg of such Federal activitiaa makes
it hn ossible to meet the

J =3rul~ =A indicatad
i appr@ata to pratmrne Confmmity,
Several exam lasareliatedinthe
preamble to &

(2) comment l%-A%l%%lL
that tmnapmhtfon pmjacta ehonld be

exempt. Other commenters
recommendedthatabroadersetof
emergencesshould be covered md that
anexemption1sappropriateforsuch
actions,mcludinresponsestonatural

%disasterssuchas udcanesand
earthuakes.
(3)%esponS@.AEproposed.certti

transpmtatioupropctsareexam horn
$thisruleasspecifiedin$S1,853a).

ThOSS WtiOM am subject to the
transportation conformity role.

The EPA agrees that immediate
responses to naturai diaaaters Sucil as
hurricanes, earthquakes and almilar
events such as responsea to terrorist
acts, dvil unrest, or military
mobiliaationa should be exempt. TIM
exemption is needed where ● Fakal
WQCY ad racticably complete a

Yconformity ana yaia prior to taking
actions in Mpomw to an emqencyo
Accordingly, a definition of
“emergency”iscontainedin thefinal
ruleandtheexem timiacontainsxiin

!&5S1.853(d)(21 Ad tional examples of
emergences that are exempt fi’omthis
rule am emergmcba under CZRCLA
hnmediata

%/i
onaeatotherebaaeor

discharge of or haaardoua material in
accordance with approved Spffl
Prevention end ReeponaePlans or Spill
Contingency Plane which are consistent
with the mqukemanta ofthe National
Contingency Plain andraqonaeto~
andP~~-tk@@Q@

=Therulebldarmadtoatati
prddon Includes continuing ●ctions
which are, in affect, commenced
immediately afkthe emergency k
determined andarenot limited to
‘“national” emergenck This doaa n~
h~~kr long-term Federal

toauchevante
unlaaa, as reqti=lA53(eL the

•=~odic

conditions m wdat. In Sll#&%it
would be~forthe Federal
eme
ac
made. Pm purposes of this ruk
immediateresponaeaare actiona
commenced on the ordar of houra or
daya afterthe emergency ia determined
and1 termreaponaaaoccur ontlle

7order o months or years thereafk
g. Pnxumment mquesfa. (1) hposd.

The preamble to the propoaadrules
~ theneedforemiaaioma
aasodatadwiththeFederalaction to be
“reaannably fmeeeabb” at the time the
conformity datamiMtion is required
(58 FR 13839) and stated that an agency
ianotmquired toapqculate nrguesaet
indirect emiaaiona which are
conceivable but not adually
identilhbla. ‘fhe preamblealso
indicated (58 FR 13840) that whens it is

impossible to accurately locate and
quantify emissions and therefore
impossible to accurately complete the
air quality analysis, such omissions
should not be considered “reasonably
foreseeable,” Further, the preamble
statedthaton-goingprogramsor
operations,suchascertainpermit
renewalactions,thatdonotincrease
emissionsoverpreviouslevelsiall
belowthedenunimislevelsintherule
(58FR 13S42);thati%onlyemissions
increasesarecountedtowardthede
minimislevels.
(2)Comment Sevemlcommentem

recommendedthatprocurementactions
byaFederalagencyshouldnotbe
coveredb theconfimnityrulesandthat

altheannu costof conformity analyses
for the total of all such actions could be
greater than $106 million. The
commenters argued that most
procurement actions should be viewed
as a separate categmy of Federal activity

ka=
of an environmental

Fmcurement actions would
merely impAement the decision to
conduct or carryout a policy, plan, -

=X%%%X%y$
determination would bd made on th-
daciaion to go fonvad with the program
or prOja@ not on the follow-on

t adiom
-nae. The March 15,1993 -
proposal was silent on the application
of conformity requirements to
procurement actions. Man:ltlrn~ta
were received on procure
genaaily indicated that

r
emerita

should be exempt from e final

L
conformi ruh However, the EPA
btmevua * procurement
actiona may constitute Federal actions
under b general conformity
provlai- It is lmposaible at this time
to resolve competing concerns erding
which

A
3rocauement actions sho d be

Cov and which should be exempt
since the existing remrd is inadequate.
Therefore, the EPA will p~OSe to
cover certnin procurements in a future

Aa no =A intends to issue an
NFRragard@ attdnmentareae. Tha
EPA bltOn& tOhlthb in thhl pmp~
request for comment on exemptions for
certain ant actions which it
believes=t the de minimia
criteria or rasuh in emissions which are
not reasonably foresedla. The EPA
bdievee the vast majority of
procurement actions would tMde
minimia or not reasonably foreseeable.
Given the complexity of Federal

$
rocurement and the government’s
eaira to streamline procumme nt

activities as dhmaed in the National

—
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Performance Review 7, the EPA will seek
comment on exemptions and thew
process for applying conformity to
procurement activities.

h. Fugitive emissions. [1) Proposal.
The total of direct and indirect
emissions must be included in the
conformity analyses. ‘ “

(2) Comment. Some commenters
alleged that fugitive emissions can
neither be reasonabl quantified nor

Jefficiently controlle , and therefore
believed that projects that generate
fugitive emissions should be exempt.
They noted that fugitive emissions
generally are not considered under the
Act under the NSR program.

(3) Response. Since fugitive emissions
can cause violations of the NMQS and
since there are many techniques
available to control such emissions,
figitive emissions are not exempt horn
the general conformity rules. The
conformity rules consider the ‘“total”
emissions horn a Federal action, Total
consistency with the NSR progragI is
not possible, in any even!, since that
program also excludes rnqbile source
emissions fim consid6mtion, whamaa
the general conformity rule requires that
they be considered.

i. Modeling. (1] I%posal The rule
proposed to exempt actions covered by

w new source review (paragraph (c)(1) of
351.853).

(2) C2mnent. A commenter
recommended that the rule exempt
actions where the Federal agency
performs an air quality analysis, for
example, under State environmental
statutory provisions.

(3] Response. The NSR exemption is
based on an air quality analysis andthe
prohibition of emissions or actions that
would cause or contribute tos NAAQS
violation. An air quality analysis is not
adequate by itself to justify au
exemption from the co.nforrnity rules
since it does not ensure that actions
would be prohibited, as necessary to
prevent a NAAQS violation.

j. Miscelkmrous. (11Rvposal. The
proposals edficelly identifies very few

&activities at am presumed to conform,
but establishes de minimis levels in
$ 51.853(b)(l). Federal agendas am also
d10Wt3d to establish by rtdernakin

dspeci5c categories of actions whi
would be pMSUII16dtOCOllfO~.

(2) Comment. Various comments were
received which suggested adding
exemptions to the rule, including

(1) Non-hub or general aviation
airports.

u (2) Emergency generators.

,o;;’ati==~~ymy
,

(3) Prescribed burns that follow a
State-approved smoke mamigement
plan.

(4) Actions consistent with an
agency’s pollution prevention plan.

(51All Federal actions for which
agencies have established categorical
exclusions under NEPA.

(6] Projects thatrequestsection7
consultation for threatened and
endangered species horn the U.S. Fish
and Wildlife Service.

(7) Act Title V permits.
(8) Federal actions where the agency

does not make a determination within a
30-day time periodr

(3) Response.The EPA agrees with the
intent of the commenters to avoid .
unnecessary conformity amtlyses,
es ecially where the air quality impact

fis ikely to be very small, The 5al rule
lists several examples of de minimis
actions. However, rather than
attemptin to list individually all of the

!potential e rninimis actions, EPA has
established the tons/year de minimis
levels.

In addition, the final rule allows
Federal egendes to establish their own
presumptions of conformity through
separate rulemaking actions, as
proposed in $51.853, This separate
procedure is necessary since
exemptions under NEPA or other
statutea may not be appropriate se
exemptions born the Act. That is,
section 178(c) doeanot ed5celly

Texemptanyactivitiesan ,thus,a
separateanalysisisneededtoshowthat
anyactivitytobepresumedtoconform
hasnoairqualityimpacts.The5al
ruleincludesaprotisioninSS1.853;
pqph (s)(2),whichallowsaFederal
agencytodocumentthatcartdntypesof
Mum actionswouldbedendnhnk
wheresimilaractiona have occurred in
recent years, that experience should be
the basis for the needed d-entation.

A 30-day ttmefkame is unlikely to be
adequate to complete a conformity
analysis in man cases. The EPA

&expects thecon nnityanal siatobe
coupled with the NEPA J ySiS and,
thus, notresultinunduedelays.
Therefore,EPA isnotprovidingany
exemptionforactionsnotcompleted
%vMldll30days.
Jr.Case-by-casemevahmtion. (1)

PJupasaf. Federal agendas are allowed
to astabliah by ndam

‘W$
Spsdfic

categories of actions whi would be
presumed to conform. However, on a
case-by-casebeds, an action that is
praaumedto conform would be subject
to a confmmity dht.arrninatianwhere it
is shown to the Federtdagencythat the
particular action did not, in fact,
conform U 51.853(h)].

(2) Comment. One commenter
suggested that th rule should provide
a mechanism for addressing cases where
data generated horn other s~~rces, such
as NEPA, indicates that th6 proposed
Federal actfvity couId result in a
violation of the NAAQS; in such cases
conformity cannot be presumed and
fiwt.heranalysis should be required.

(3) ffesponse.The EPAagreesthata
category of Federal activity maybe
properly presumed to conform, but
exceptions might be discovered where
individual projectswithin the category
should be subject to a conformity
analysis, Section 51.853, paragraph (j),
in the 5al rule, therefore, allows the
presumption to be rebutted,

e. Research activities. (I) Proposal.
The pmpoealidenti5edresearch
activities,wherenoenvironmental
detrimentisincurred,asactionsthat
wouldbe resumedtoconform

i[551.853()(2)1.
(2)(kmment. One commenter

indicated that an environmental agency
would be beat suited to determine
where an action would have no
environmental detriment.

(3) Res rise.The EPA agree~ad has
rrevised e revision so that the final

illrule leaves e determination of
environmental detrimenttotheState
agencyrimarilyresponsibleforthe
appliJ IeS@.TheEPA alsobelieves
thatthischangeprovidesadequate
assurancethattherewillbenoadverse
airqualityimpactand,thus,the

L
revisionisanexemptionunderthe
alrule,

K. AppJicabifi~culation

1. N
In some cases, a Federal action may

include several direct and indirect
emission sources, only some of which
are COVeMd under $51.853, paragraph
(c). The reamble to the proposal

Jindicat that the applicability
calculation should include emissions
that are presumed to conform (58 FR

r
13843), althou the determination
analysis shod not.

2. comment

A cornmenter objected to the
pmarnble language, indicating that any
emissions thatarepresumed to conform
shmdd not be part of the applicability
calculation.

3“~
TheEPA agreesthattheapproach

~ ~ ~ CO-~t- isthemore
loglcd proaclLItisinappropriateto

?includeorapplicabilitypusposea
emieskmsastowhichnoconformity
determinationisrequired.Therefore,
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the final rule provides that emissions
that are exem t or resumed to conform

r{am not part o the efinition of “total of
direct and indirect emissions” and, thus
are not required to be part of the
applicability or determination analyses.

The final rule requires the h@usion
of the total direct and indirect emissions
in the applicability (~s1.853) md
conformity (~ 51.8s8) determinations,
except the portion of emissions which
are exempt or presumed to conform
under $51.853, For example, assume
that a Federal action includes
construction of a new industrial boiler
(whose emissions are subject to
preconstruction review and, thus,
exempt) and a separate office building,
and assume further that direct emissions
from the boiler exceed the de minimis
levels in ~ 51.853, but the direct and
indirect emissions tiom the office
building alone are less than the de
minimis levels. In that case, the action,
as a whole, would not exceed the de
minimis levels and, therefore, would
not need a conformity deterrnhation.

L Repoti”ng Requirements “ ~~

1. Proposal

The pmpoaad mle contains
requirements for a Federal ancy to

7notify EPA and the State an local air
quality agencies of draft and final
conformity determinations.

2. Comment

The EPA received comments
suggesting that additional, early
notification should be required,
including notification of the
Metropolitan Planning Organization
(MPO) and affected Federal Land
Manager (FLM).

3. Response

The proposal required notification of
:he State md local air agenci.pasince
their expertise should be sought when
interpretation of the SIP is needed. The
final rule also requires notification of
the MFO and affected FLM’s, The MPO
needs to be involved and consulted
where planning assumptions am at
issue. Although the conformity
determination is a Federal
responsibility, the State and [ocal
agencies must, in some cases, provide
important information. For example, the
Federal agency would need to consult
with the State and/or local agency to
determine the status of an area’s
emise{ons budget or population
projections. Therefore, the fial rule
includes these requirements.

In addition, Class 1arms can be
seriously affected by air emissions. lt is
therefore important that FLM’sbe able

to be part of the decision-making
process for Federal actions that have the
potential t~ impact land under their
jurisdiction. Consequently, $51.855 was
amended to

7
uira a Federal agency

tding a Federaactionthatrequiresa
confonni~ydeterminationandthatis
within100km ofaClassIareato
consultwiththeaffectedFLM when the
Federalactionisproposedandtonotify
theFLkfwithin30days of thedraR
conformity determination and again
within 30 days of the final conformity
determination. This 30-day timeframe is
also consistent with the timeframe in
the public partici ation requirements of

ledthe role, as descri in the following
discussion.

M. Public Participation

1. Proposal
Under the proposed rule, Federal

agencies making conformity
determinations would be required to
provide 4S days for written public
comment prior to taking any formal
action on a draft determination
(S51.856). This period maybe
concurrent with any other public
involvement, such as occurs in the
NEPA processor as o~envise required
by the Administrative Froasdure Act
(APA), where applicable.

In procedures that might extend
beyond the usual NEPA process,
conformity to a SIP must specifically
involve the appropriate EPA

9
“onal

Office(s), State and local ah qu ity
agend=. The Federal agency must make
available for raview to all interested
parties the draft determination and
sup rting materials which deecrik the

rana ytical methods and inclusions
relied upon in making the
determination. The agen should

7provide, upon mquast, a ascription of
significant assumptions, the source of
data md assumptions not enerated by

fthe sponsoring agency, m a
recondliation of the estimates of
population, employment, travel, and
congestion with those currently in use
in the air quality planning process.

.
2. Comment

The EPA received a wide range of
comments on public parttdpation.
Many supported the EPA proposal.
Some commentera thought that geneml

3
cnnfonni determinations should
require emaking actions md
notification in the Federal Ragiater.
Othersfelt that no public participation
is nacesmry, It was also su sated that

Feach Federal agency shoul defina its
own public participation requirements.
One cornmentar wanted the geneml
conformity rule to follow the public

participation requirements outlined in
thenew transportation statute. Some
commenters wented to expand the
requirements for public announcement
of Federal agency determinations and a
longer public comment period, while
others wanted these requirements
further restricted. [t was pointed out
that the 45-day comment period was
inconsistent with the statutory
requirements for shorter public
comment periods of a number of Federal
agencies.

Certain commenters asked EPA to
clarify where the prominent
advertisement is to be made. .%nother
comment suggested that the
advertisement should be in a “daily
newspaper of general circulation. ”

Comments were also received
suggesting that the State and local air
agencies should have a concurrence rc I,*
in the conformity analysis,

Several comments recommended that
the NEPA requirements for public
participation should be met at the sarn-e
time as the conformity requirements in
order to streamline the process and _
reduce any time and resource burden~,

x’
3. Response

The final rule is revised somewhat to
clarifj? the requirements of 551.856 and
to adjust the public comment period. A –
Federal agency is not required to
maintain mailing lists and make
information automatically available to
those requesting to be on the list. Such
a

3
uirement couldbeunduly

b ensome and unnecessary since
those on the list would not necessarily
review all the material automatically
supplied. Thus, the rule requires only
that the Federal agency respond to an
information request which is related to
a specific action, If information is
requested of the Federal agency, it
should be provided in a timely manner.
The mle does not prohibit a Federal
agency from voluntarily maintaining
md responding to a mailing list.

In addition, the final rule is changed
from the proposal to specify that
information must be made available
only in the case of a conformity
determination under S51.858. As
deauibed in the discussion on de
minimis levels elsewhere in this

t
mamble, no documentation is required
y this rule for de minimis

determinations under $51.853 in order
to avoid unreasonable administrative
burdens on the Federal agencies. This
approach is also consistent with the
requirements Ins 51.855 in the
proposed and final roles which apply
the mportin requirements only to

!conformity eterndnations under
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$51.858, not to applicabiIit y-analyses -
w under 551.853.

The procedures in the final nde
provide 3&day opportunities for public
participation at two points in the
decision-making process: Where a draft
conformity determination is being made
and where a final conforntity .
determination was made. These
procedures allow the public the
opportunity to examine information
used in the applicability calculations
and draft conformity determination, to
question the draft determination, to
review others’ comments and, after the
final determination, to use legal means,
if necessary, to influence the project.
The change in the comment period from
4S to 30 days wes made to comply with
other specific statutory requirements for
public comment that other Federal
agencies must com Iy with. This change

Jis consistent with e comment period
provided for by NEPA (40 CFR
lso7.3(d)).

The EPA believes this approach
rovides the most effective balanti

L tween the Act’s [secti@ 127) and
APA’s requirements forpdblic
notification and participation and the
need to avoid procedures that are
unnecessarily costly, time-consuming
andburdensometotheFederalagendas

w affected.TheEPA isauthorizedto
establishpublicpartidpation
requirements under sections
176(c)(4)(B) and 301(a)(l) Of the Act,
and 30 days notice is a reasonable
requirement. Since the Act does not
require conformity determinations to be
formal rdemaking actions, formal
rdeme.king 1s not requfmd by this Nle
unless separately mquimd under the
APA.

The EPA does not agree that the State
and local air agencies should have a
concurrence role in the conformity
analysis. Section 176(c) of the Act does
not give EPA the authority to raqufm
such concurrence.

The EPA agrees that FedemI agendas
should consider meeting the conformity
public participation requirements at the
same tima as the NEPA requirements.
The final rule allowsthe concurqsnt
process. However, in some caaea, a
Federal agencymay havevalidmaaona
tousedifferentprocedures;thus,be
ruledoesnotrequireaconcurrent
process. Further, in many caaea,a NEPA
analysis may not include a ublfc

l%%l’$l~c?e?$e%,i~’tie
The EPA agrees that the prominent

advertisement shouldbemadeinalocal
w dailynewspaperof generalcirculation.

The rule includes this chrification
(S51.856).

N. &missions Budgat

1. Proposal

Paragraph (a)(S)(i)provides tit a
Federal action conforms with the air
quality critesia wham emissions from
the action. together with all other
emihions in the attainment or
nonattainmant area, would not exceed
the emissions budget contained in the
applicable SIP. The SIP’s are intended
to accommodate growth, and wham a
project ia demonstmted to conform to
the approved air plan, the aaaodatad
growth in emissions is appropriate. In
order to determine the statua of the
emissions budget at any time, ao
accounting system is needed to track the
many factors included in the total
emissions over an area or subarea. Tbo
tracking needs to be consiatant with the
State’s reasonable further progmsa (RFP)
tracking and needs to account for source
compliance wtth SIP Urni* changes in
emissions due to growth and other
opemtional changes from minor end
major new stationary sources, and
emieaiona due to other economic

d
growth. Faregra h(a)(S)(i) of S51.8~
allows a F ~cy to rely on a
certification that the Federal action {e
consistent with the amisaiona budget.
The cisrtt5cation may only be made by
the State qpncy primarily reeponaibla
for developing and implementing the
~~piicable SIP, l%at State agang could

amine that emiaaiona &m ● Federal
action would not exceed the emiaaione
budget specified in the applicable SIP.

2. Comment

A commenter suggested that BPA
clarify which State agency is
responsible for the applicabisi SIP and
determines consistency wftb the SIP
emission budget. One comment
suggested that the Federal agency
request a determination from the MPO
endlocd airagency qardfngtheeffect
on the emission budget. Another
conursenter stated that under 9 S1.8!M,
the State agency responsible for the
applicable SIP must determine, in each
case, whether emissions aaaociated with
the Federalactionam withfn the
emissions budget specified in the air
plan, ~ comrnenter was concerned
that this creates an unmanageable
system whemb State agendas not

Totherwise invo ved with the projector
the conformity aaseasmentitaalfwfllbe
mquimdtobecome famiuarwithtbe
actfon at a late stage fn the process.
causing delays and confusion. One
COIIUSMlltW mq&EXed that EPA ahmdd
aasiatstatea inmakingthia
determf.nation.

3. Response

For the purpose of this rule, the State,
regional or local agency. or combination
of agencies, that is responsible for
developing the attainms@
demonstration and tracking RFP is the
entjty that can artifi consistency of
Fedeml actions with the SIP emissions
budget, unlaaa some other agency/
tsgencies islare designated by the
&wbrnor of theState. Other agencies,
including EPA, may not have sufficient
information to make this determination.
In addition, to assure that the State
determination is well founded and that
the public has an opportunity to review
that determination, 551.858[a)[5)(i)(A)
requiti the State to document its
determination.

The conformity nibs do not require
the State to determine in each case
whether emissions associated with a
Federalaction em within the emissions
bu

2
. This is an option that may be

u by the Federal and the State
agendas. The State agency is, however,
mquimd tobenotifiedofany -
conformity determinations and, thus,
could be expected to be farniliar=ith
the action. a’

The EPA also cIarifiwi tha definition
of emiaaion budgets in the final rule.
‘Ilie EPA will iaaue further guidance
regarding emiseion budgets in the near
future. An emissions budget dcms not
exist in all nonatteinment areas. In
many cases, however, the SIP
attainment and maintenance
demonatmtione antior RFF plans will
be revised or aetabliabed in the near
future, consistent with the amended Act
mquiresnanta. In these SIP provisions,
emissions budgets will be established
end may b used to determine
conformity, as provided in the final
role.

O. M@otion Meosunss

1. Proposal

If an action doeanot initially conform
with the applicable SIP, then a plan for
mitigation or for haling emissions
offisetacould be pursued. Emissions
offsets are a propnate where an action

ts(with or wi out mitigation measures)
still maulta in endasiona that do not
otheAae cOnform to an applicable SIP.
Miti@ion measures, in contrast. mdu-
the ptential im

r
of m actionsothat

theactionwoul resultin fewer
emissions. Assuming implementation of
the mitigation maasurea, the conformity
analysis (i.e., consistency with the
emissions bu~ air quality modeling,
esnisdon milaatonea, etc.) would
conaidar a smaller amount of emissions
ssaodated with the action.
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Any measures thatare assumed to
mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such maasums must be described.
I_lnder the proposal, it was indicated
that if the Federal agency, other.
governmental agency, or private sponsor
of the project failed to implement the
mitigation measures committed to and
found necessary in the conformity
determination, then the conformity
determination automatically became
invalid and resulted in the revocation of
ail permits, approvals, and licenses
originally supported by that conformity
determination. This revocation would
result in the need for a net :onformity
determination.

Mitigation measures sh d generally
be included by the Federw agency in
enforceable documents such as permit
conditions. Mitigation measures may
need to be revised due to unforeseen
circumstances that may arise 0s the
action and/or related activity is
completed. Where the revised
mitigation meaeurea are subjad to
publlc review and it ts demonstrated
that the revised measures continue to
sup rt the conformity determination,

rsuc revision would ha acceptable.
The proposal indicated that states

may chootsato make mitigation
meeauma committed to by a project
sponsor as part of a conhrrnity
determination automatically enfbrtxable
through the SIP, One possible
machardsm for into

r
rating mitigation

measures into the S is for Stataa to
include a generic provision in their
conformity SIP’Sadopting in advance
and incorporating by reference the
mitigation measures identified as
necessary for making a conformity
determination.

2. Comments

One commenter stated tha~ the
automatic revocation of the conformity
determination is not an enforceable
mechanism and injects too much
uncerttdnty into the overall program.

Another commenter recqmrnended
that minor changes in mitigation
measures which do not hmreaaa
emissions should not need public
commenL

Several commentss
a

Steal that
SIP’S should be req to include a
generic enforcement pro~sid $nilar
to other permit p
provision could m
conditions made pursuant to the SIP
conformity rule and needed to show an
action conforms.

A comment raised the concern that
direct enfimcement against non-Fedeml
parties could violate the prohibition

~ainst indirect source review programs
in section l10(a)(5).

One commenter stated that local air
agencies could provide the Federal
agency with suggested mitigation
measures to offset the project related
emiaaion8.

Another commenter au ested that a
Tcommunity, working with ocal air

agencies, could dedde to adjust its
emission budget to allow for a specific
Federal action.

3. Response
The EPA agrees that automatic

revocation is not an appro riate or
enforceable mechanism. d erefore, the
proposed SSI.860(C) does not appear in
the final role. Second, EPA agreaa that
a generic enforcement provision in the
SIP is needed for rniti ation agreements.

JTherefore, the final e includes the
uiremants in S51.880 (b)+ which

3in cate that states must adopt a enanc
ienfomment provision which wi make

any agmamenta,including mitigation
measures, nweeeary fora conformity
determination both Slnte and federally
enforceable. Section 51.880(a) 1salso
revised to indicate that a fhnding
commitment is not needed in all cases.

The final de includes the provision
in S51.680(b) of the proposal which
requires any licenma, permits or
appmvala of the action to be
conditioned on tha governmental or
private entity meeting the mitigation
maasuma necemary forthe conformity
daterminatiomThh prOtiOll is
renumbered in the ffnal rule as
Ssl.860(d).
Inaddition to requiring in S51.8@(b)

and (d) that writteri comdments ~d
conditions to mi

%
tion measurea

obtdned bm pro sponsore prior to
making a positive conformity
determination, s 51.880(c) and (0 of the
final rule m@e that projectsponsors
com ly with such commhnenta and

&con tiona once made. Condstent with
th~ pKWiSiOllS, ~ 51.8S8(d) pS’0ViCh3S
thattheanal is, which maultaina

rconformity atarmination or identifies
mitigation neceaswy for a conformity
determination, muet be completed
before the confmmity determhtion is
made. Pur9uant to baa 5al rulee
issued under Title Iofthe A@ EPAcan
enforce mi ation commitments and

Lconditions Y- pmj~
r+ponanreunder section 113 of the Act,
which authorizes EPA to enforce the
provisions of rules promulgated under
the Act.

As provided in $ !$l.880(g), once a
State revises its SIP to adopt the Federal
general conformity rule and EPA
approves that revision, then any
afueements or commitments. incluti

mitigation measures, necess ,. , for a
conformity determination WVIIbe both
State and federally enforceable. In
addition, after EPA approves thar SIP
revision, citisens can enforce qgainst
responsible parties for violations of SIP
requirements under section 304 of the
Act.e

The concern was raised to EPA that
direct enforcement against non-Federal
parties co’uldviolate the prohibition
against indirect source review programs
in section l10(a)(5). However, EPA
concludes that this prohibition is not
relevant to the requirement that project
sponsors comply with mitigation
commitments. The EPA is not
promulgatirqj a generally ap licable

rrequirement for review of al indirect
sources, Rather,EPA is enabling Federal
agencies to make positive conformity
determinations under section 176(c)
based on voluntary commitments by
project sponsors to complete mitigation
measures, Project sponsors are not
obligated to make such commitments.
Where they volunteer to do so to -
fadlitate Federal conformity
determinations, EPA is requiring ther?i—
to live up to such commitments. ‘ ‘
Without such a requirement, EPA could
not allow positive conformity
datenninations based on mitigation
meaaums prior to actual construction of –
mitigation measures.

The EPA does not agree certain

7
sin mitigation measures should

avoi the public participation
requirements. “Ie determination that a
than is a “’r or” change or the

rcalcu tion t! here is no emissions
inueasa may .* subject to considerable
judgment. ASsuch them is a need for
public participation. Section 51.860(e)
reflects this pmviaion.

ASmentioned previously and as
provided in 5 51.858(a)(5)(i) of the final
ride, EPA agrees that the State and local
air agendas can play an important role
in the conformity process. Thesa
agenciescanpmvtdetheFederalagency
withsuggestedmitigationmeasuresto
offsettheprojectrelatedemissions.The
Federalagendas can take such a list and
work with the local planning and
regulatory agendes to effect necessary
emissions mrductions.

Kurraatly.thaspoomnofany pm*rs which
are subject to Federalp identifiedin the
SfP,q.. NSR parmfts
aubjacttoStmtaandFadwataofomamaot actions if
appt&abAapomduraaand parmit arndidorra are
r@ ~owd. Fm@ct s~m ofFadaral WtiOIM

=*:~~9 *-uon till ~dorcammt actions if they fail 10
implameat mMt@oa maaaum praacribad by the -
approd w rwiaia Shfmmabflitythrough Ihe

. sSP&.$gJ?Pbl&aatmmA1O~ to mitigata
associated with a

Fadaral don for ●conformity determination.
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In addition, EPA agrees &eta Fed&al
w action should proceed where the State

antiar local air agencies decide to
revise the SIP to accommodate the
action. AS provided in S51.858(a)(5)(i)
of the final rule, EPA agrees that a
mechanism is needed to.allow tie
action to proceed under certain
circumstances. This approachis
consistentwiththecongressionaldesire
to assure that State plans are not
undermined by Federal actions; thus,
where the State voluntarily commits to
revise its SIP so that a Federal action
conforms, that action would not
undermine the State’s decision-making
ability and should be allowed to
conform, The State may make a
commitment to regulate or mitigate
emissions horn sources not under the
Federal agency’s control (i.e., commit to
revise ita SIP) to allow a Federal action
to procaed that otherwise would not
conform. The commitmentmust be
made by the Governor or Governor’s
designee for submitting SIP revisions
and must provide for reyiaion of the SIP
so that ernisaions from.the Federal
action would conform to the SW

w
emission bu inatimepariod
consistent wi the time that emissions
from a Federai action would omur.

L This provision could apply, where the
total of direct and indirect emissions
from the action are determined by the
State agency maponaible for the
applicable SIP to result in a level of
emissions which, together with all other
emissions in the nonattdnment (or
maintenance) area, would exceed an
emissions budget spaded in the
applicable SIP. In such w the State
Governor or the GOVWZMW’Sdeaiguee fcR
submitting SIP actions would make a
titten commitment to EPA which
would have to include the ~

(1) A sptic schedule fir adoption
and submittal of a mviaitm to the SIP
which would achieve the needed
emissions reductions prior to the time
emissions hm the Federal action
would ~,

(z) Identification ofs
e

c measures
for inrmrporaticm intti SIP which
would reauit in a level ofamdaaiona
which, together with all Otha arrdaaimla
in the nonattainment or meintanarm
area, would not exceed any emissions
budget specified in the ●ppkabb SIR

(3) A demonstmtion that all sodeting
applicable SIP
irn lemantad in

t
3

po Utants afkted
action, and that 1 authority to

w implement additional rsquiremanta has
bean fully puraud

(4) A&umwea that the mapomaibla
Federal agencies have required all

reasonablemitigation measures
associated with their action; and

(5) Written documentation including
all air quality analyses supporting the
conformity determination,

In order to assure that the
co-hunitment to revise the SIP ia
enforceable, the Snal rule also provides
that where a Federal agency made a
conformity determination baaad on a
State commitment under paragraph
[a)(5)(i)(B)of !451.858, such a State
commitment is automatically deemed e
call for a SIP revision by EPA under
section lIO(k)(5) of the Act based on the
tnadaquacyof the applicable SIPin light
of the tive confonrdty hiing. -

YShoul EPA find that the State faiiad to
satisfy the commitment, sanctions under
section 179 of the Act would a ly for
failure to respond to the SIP a . The
EPA heredetennhasthatwherethe
Statecommitmentisautomatically
deemedaSIPcall,theStatemust
respondtothatSIPcallWtthin18
monthstim thethe theState
commitmentismade,orbysuchearlim
time, if any, that the State commits to
revise the SIP.

P.EPAand Stote fhm”ewi?O]8

1. Proposal

The ropoad indicated that the
JFade qgency must give EPA, State

and local air agandee, and relevant
Federal agendas a 4Sda7 notice about
the roped Federal action and draft

Jco ormity detardndtion, and notify
tb same agendas within 45 days of

%%its conformity determination
(SS1.8S5). The State agency ia
responsible h datmnfdng if the total
direct andindirectermfaaiona liomtbe
action are wfthin the emissions budget
specified in the applicable SIP
(,$51.858).

2. comments

The KPA received several di.Earant
comments on the mapactive roles and

for 1- Stat% end
ea. Soma comrnantara

fait that EPA should be responsible for
apprmdng or disapproving all
conformity &kmbationa. Othra felt
this authority should rest with the S@b,
while some wanted the MPO to have ●

veto on cnrhrmity dehminatiomK A
numberofconunanterswanted● lead
mq~(-btithti
NEPA process)thatwouldcoordinate
thecanfmnigdecision-makingprocaaa
orhaveauthoritytomake●confnmity
determinationincaseswherernuhiple
Federalagendaswereinvolvedin●

Federalaction.

3. Response

The consultation procedures outlined
in the proposal requiring Consultahon
with EPA. State and loqal air agencies.
and relevant Federal agencies are
contained in the fial rule (S51.855 and
S51.858). The 45-day notification
period was changed to 30 days to be
consistent with the public participation
requirements. Section 176(c) states that
each Federal agency ia responsible for
making ita own conformity
determination. The EPA cannot remove
that authority km the Federal agency
and assign it alsewham, as suggested by
some cummenters.

The State afr agency does have an
active role in the conformity
determination, however, since the State
indicates whethertheactionfalls within
tba SIP emissionsbudget. Furthermore,
if the emissions km the Federal
activity exceed the omissions budget
and cannot be offset by other activities
under the Federal agency’s co~ol, then
the State ~ciea havetheoptionof

3
mitiga“ emissionshornsofis not
underF ad control.Inthisa4a,
withouttheStetaagencies’agreementto
revisetheSXPtoinclude such mitigation
measures, the projectwouldnot
conform. ConaeqtIantJy, EPA believes
the ccmauhation procedures described
in the conformity rule will ensure
acamntability of thePaderal action to
the Stata and EPA, while giving the
ultimate autbori~ and responsibility to
thaFederal&ncy asintended by
section 176(C).

IV. Wrmadon of other Issuesand
~ to ~~

A.40CPRJ4ni@3

1. Proposal

The
E

93 provisions apply as soon
astha rule becomes effective. The
pelt 51 proviaiona direct states to mvisa
their SIT%to incqmrate the conformity
re@mmanta within 12 months after
promulgation ofthia rule(55M351(a)l.

2. comment

One commanter recommended that
the rule provide specific guidance
concxmdng conformity determinations
in the abaatce of an approved SLP.

3“~

Aadaamibdfn thepropo@thapart
93 provisions apply until EPA approves
the conformity SIP revision submitted
by the State (S51.651(W). h applicable
wia cuxrantly in placa for all areas and
should be used for conformity PUIPOSSS.
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B. SIP Revision—DeadIine

1. Proposal

Although the statute specifies that
EPA should rquim States to submit
their conformity SIP revisions by
November 15, 1992, the congressional
intent was also that EPA wourd have”
promulgated final conformity rules b

1November IS, 1991. In light of thede ay
in EPA promulgation of these rules, it is
now clearly impossible for States to
submit conformity SIP’S by November
15, 1992. Therefore, EPA requires States
to revise their SIP’Switbin 1 year after
the date of publication of the conformity
role. This approach is consistent with
the congressional intent to provide
States with a l-year timeframe to
complete their rulemaking once EPA
had established the Federal criteria and
proceduma for conformity
determinations,

2. Comment

Several commentera supported the 1-
year timeframe as being consistent with
congressional intent. One corrimenter
suggested 18 months. Another’
commenter recommended that the SIP
revision be required as soon as oaeible

Land that those revisions should due
not later than March 1S, 1994. The EPA
also received comments requesting
clarification as to which agency ia to
submit the SIP revision.

3. Response

The final mle incorporates a l-year
timeframe since that represents an
expeditious schedule for the State
agencies and since this timeframe is
consistent with congressional intent
considering the actual date of final
Federal rulemaking. The SIP reviston
must be submitted by the Governor or
Covemor’s designee responsible for
submitting SIP revisions. Responsibility
for implementing the rmnformity nde
itself should fall to the primary agency
responsible for implementing the SIP,
usuall the State air quality agency,

1If a tate does not revise its SIP
within the 12 months followin Federal

7Register publication of U fins general
conformity rule, then EPA will make a
finding of failure to submit the revision,
which would start the sanctions clock.
Since, in this case, the State would not
have a revised SIP and also would not
have adopted the general conformity
regulation, any conformity
determinations made prior to State
adoption and EPA approval of the SIP
revision would be subject to the Federal
nde and Federal enforceability
procedures.

In addition, the rule is clarified with
respect to application in areas newly

designated as nonattainment. In such
cases, the requirementfortheStateSIP
revisionby12monthsafterublication

1’ofthegeneralconformitym ecould be
unreasonable. Therefore, the rule
provides that a State must revise its SIP
to include the general conformity
provisions within 12 months of an
area’s redesignation to nonattainment.
The EPA general conformity rule would
apply in my interim period.

C. SIPRevision—Ceneml Conformity

1. Proposal

As described in the proposal, EPA
believes that section 176(c)(4)(A) and
(C)of the Act clearly require EPA to
promulgate criteria and procedures for
determining conformity for both general
and transportation activities (58 FR
13838] and to

7
uire States to submit

SIP revisions inc uding conformity
criteria and procedures for both types of
activities.

2. Comment

Certain commenters disagreed with
EPA’s interpretation of section 176(c)(4)
of the Act, arguing that SIP revisions
should be required only for
transportation activities. However, no
new information was provided by the
commentera.

3. Response

For the reasons described in full in
the proposal, EPA rxmtinuea to believe
that a SIP revision is required for
geneml conformity by section
176(c)(4)(C)of the Act.

D.FedemlA&”ona-Miscellaneous
L proposal

The deacri tion of a “Federalaction”
iia set out in e preamble (58 FR 13838)

md in the regulatoryportion
(definitions]oftheproposalnotice.

2.Comment

OnecommenterrequestedEPA to
clarifythatarenewalofanexisting
permitorapprovaldoeanotgiveriseto
anew conformity

Y
uirement,

assumingtherenewsdoeanot
materiallyalterthetypeoramountof
emissionsassociatedwiththeoriginally
permittedactivity.
Somecommentersrequestedthatthe

NPDES actions should all be required to
undergo a conformity analysis end
others supported the proposal which
calls for a conformity analysis where it
is an EPA-issued NPDES permit, but not
where it is a State-issued permit under
a delegated NPDES program.

One commenterstatedthatFedeml
actionsshouldinclude certain actions

taken by State or regional non-Fe[le:,, !
agencies.

3. Response .’

As described in section IiI.G.. the
definition of ‘“Federalaction”’in tho
final mle is changed horn the
description in the proposal notice (5H

FR 13838) in order to clarify its
meaning. The following responses cover
additional concerns re ardin this term.

V1’1While section 176(c) 2] oft e Act may
be interpreted to impose certain
obligations on non-Federal actions
under the transportation conformity
provisions, the same interpretation does
not apply for general conformity (such
as State-issued NPDES permltsl since
the relevant statutory language is
different.

Section 176(c)(1) does not impose any
obligations on non-Federal parties other
thm MPO’S.Thus, EPA cannot require
non-Federal actions to make conformity
determinations under the general
conformity rule. Where a State IS taking
an independent action without Fedeul
support, even under an EPA approved
progmm such as a State NPDES
program, there is no Federalection ‘~,
subject to these rules. On the other
hand, where a Federal agency delegates
its responsibility to take certain actions
to a State or local agency, as in the case
of certain block rants under Housing

!and Urban Dave opment programs or
Fedeml NPDES programs, the action
remains a Federal action and the State
must make a conformity determinant ion
on the Federal agency’s behalf.
TheEPA agreesthatpermitrenewal

actionsoranyactionthatdoesnot
increaseemissions,would be exempt
from the conformity rule and is so
stipulated in S 51.853 (c)(2 )[ii).

E. Applicable Implementation Plan

1<Proposal
“Applicable implementation plan” is

defined as the most recent EPA-
approved or promulgated SIP (58 FR
13849).

2. Comment

The EPA received comments
suggesting that the conformity “
determinations should be based on the
most recant SIP revisions submitted by
the State, even if EPA has not approved
them, until such revisions are
su rseded by a more recant State

rsu mittal or by a Federal
implementation plan (PIP); basing
conformity determinations on outdated
md inadequate SIP’s is “very
unproductive.” Other comments
su eated that actions in m ions that do

%snot !ve an approved SIPs ould be
exempt from conformity,
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Certain commenters noied that -
k Congress inciuded explicit interim

conformity requirements for
transportation plans, programs and
projects, but provided no comparable
language for other Federal actions.
These commenters suggested that,
absent a newly-revised SIP, it IS not
possible for a Federal agency to assess
conformity or whether the project will
delay timelv attainment of any standard
or other milestones.

3. Response
The language of section 176(c) refers

to conformity ‘“toan implementation
plan approved or promulgated under
section 110. ” The plain language of the
statute does not allow the flexibility
suggested by the commenter.

The applicable SIP is updated by the
State as necessary to meet the Act
requirements. In addition, EPA takes
action to approve, disapprove, or
promulgate revisions to the SfP. While
portions of an applicable SIP might be
disapproved in certain ,areas of the
country, the approved-pofion that
remains constitutes the’applicable SIR
i.e., an applicable SIP exista in all
regions upon which to determine
conformity. Section llO(n) of the
amended Act preserves the applicability

b of previously approved SF%. Prior to
the newly-revised SIP, there might not
be any SIP milestones to consider,
simplifying the conformity
deterrninetion.

Unlike the transportation conformity
rule which primarily relies on the SIP
emissions budget, the general
conformity rule provides several means
to determine conformity, aorne of which
do not require a newly-revised SIP (i.e.,
post-199s3)end accompanying
attainment demonstration, milestones
and emissions budget. As described in
551.858 of the proposal, general
conformity can be demonstrated by air
quality modeling, obtaining emissions
offsets, or determining that the action
does not increase emissions with
respect to the baseline erniaaimm Thus,
the obligation to determine that Federal
actions will not cause or contribute to
NAAQS violations under section

“ 176(c)(1)(B) a plies even where recent
iSIP revisions ave not been submitted

or approved.

F. Increase the Frequency or Severity

1. ProposaA

“Incraaaa the frequency or severity”
means to cause ● location or *onto
exceed a standard mom often or to cause

w a violation at a greater cnncantrstion. “A
greater Concentration” could be taken to
mean any value numerically greater

than previously existed. In the case of
monitored ozone data. measurements
are made in parts per million to only
two significant figures. In the case of
modeled data, if results are reported to
three significant figures, then a
difference in the third significant figure
ii considered to be a difference for
purposes of conformity determinations.

2. Comment

A commenter stated that, given the
limitations of current air uality models,

1it seems unrealistic to dea with such a
level of significance in considering
“increases in the frequency or severity’”
of existing air quality violations.
Aother commenter stated that it will be
virtually imposaibIe to meet this
requirement.

3. Response

The distinction between significant
figures in measured and modeled
numbers is made in order to be
consistent with current EPA guidance
for inte retation of measured and

3made] air quality data. Sinas
emissions in nonattainment areas are
generally d~ the ambient
concentrations should also be
decraaaing. Thus, it would not be
impossible to show an action dose not
increase the frequency or seventy of
existingairquality violations.

G. Maintenance h

1. Proposal

Maintenance area means an area with
a maintenance Ian approved under

fsection 175A o the Act (5s1.852).

2. tXnment

The EPArecaivad COMmtSntSaak@
for clarification of the definition,
specifically wanting to know if this
definition includes all maintenance
areas as designated under both the 1977
and 1990 amendments to the Act.

3. Response ,

The dsbition includm only those
areas that ware redeaignatad from
nonattahmmt to Wainmen t (i.e.,
maintananm amaa) after the 1990
amendments to the Act.

H. ~sets

1. Proposal

The proposal refers to emission offisets
in ~ 51.858.

2. comment

One commenter requested EPA to
clarify that ofkta must go bayond those
reductions nacaeaq fix ●ttainment of
the NMQS.

3. Response
Emission offsets are an integral part of

the air program, especially”withur the
NSR program. The final conformity rule
includes a definition of offsets which is
consistent with EPA guidance regarding
the use and restrictions for offkats. Th16
definition is intended to assure that
offsets within the air programs are
c~lculated and credited consistent] y and
that the term is used the same in the
conformity rules as in the EPA FJSR
program. AHoffsets must, therefore, be
quantifiable, consistent with the
applicable SIP attainment and RFP
demonstrations, surplus to reductions
requjrad by, and credited to, other
applirxble SIP provisions, enforceable at
both the State and Federal levels, and
permanent within the timeframe
specified by the program.

1. Definitions-Miscellaneous

1. Proposal
Certain terms described below were

not defined in the proposal. .

2. comment
TheEPAremivedgeneral c-~ments

requesting the rula to he clear.

3. Response

The EPA added or removed
de6.nitiona of the following terms in the
mle in order to clarify the

Y
uirements:

(1) “Administrator’ was de eted since
the term is not used in the ride.

(2) in the definition of “’Applicable
SIP,”’the aamtancain the prapaeaA
refeming to maintenance plansdoeanot
appearin the6nal rulebecauseit doas
notchangathameaningof the definition
and “maintanenas lan” is defined

Yehwwbem in the ru e.
(3) The definition of “Milestone” is

clhhrifid with Mpect to PM-10 by
section 189(c)(1) of the Act

(4) -definition of ‘Metropolitan
Planning Organization” is revised to be
consbstant with the definition in the
trans~tion conformity nda.

(5) ‘Nonattainment Area” is clarified
to rafar to areas designated as
nonattainment under section 107.

J. Confom”tyDetennhr fftion

l. Fropoaal

In some caasw multiple Federal
agsmci- may need to make a conformity
deterdnation for a related project. A
Federal agency may either conduct its
own amforrsdty air quality analysis or
adopt the analysis of anotheragency, for
example, the M NEPA agency. A
Federal agsncy must always make its
own conformity determination.
Allowin each Federal agency with

%reaponei ility for making a conformity
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determination to develop its owm
analysis or adopt that of another Federal
agency, gives flexibility to the Federaf
agency and fulfills the agency’s
responsibility for making a conformity
determination. A Federal agency retains
the ability to conduct its own air. .
analysis or use that of another Federal
agency and make its own conformit

rdecision. If an agency, due to one o ita
analyses, determines that the project
does not conform,then it may not make
a positive conformity determination. If
there am differing conformity
determinations for a Federal action by
seveml Federal agencies lnvolvecL the
respective agencies would have to
recondle their Mfarences befora the
entire project could proceed.

[f another Federal agency disagrees
with a Federal agency’s conformi

Ldetermination, but does not itself ve
jurisdiction for the Federal adton. then
the Federal agency should provide
writtencomments to the Federalagency
withjurisdiction,TheFederalegen~
withjurisdkdortiSrequiredtocondder
thecommentsofotherinterested
agenciea undertheproposedrules.
2. CQrnments

A number of cornmenterasupported
theproceduresoutlined in theproposal
One cornmentarsuggestedthatthe
generalconformityrub u.mthe same
inte cyCOm&lanonpmCedulWes

Tthosethonew tmnaptation statutm
Some cammentere felt that ● bad

T
ncy, dmilartothat uaedin NW&

s ould have maponaibility for the
conformity debrmlnatim, one
commenter mggestd tho N agency
should be the one with continuing
authority ovec the project.

3. ~
The5alrubrequir’ee thateach

Federal agency be raeponaible-fm
making its own canfonnity
determination es described in ~ S1.8S4.
The rationale for this h e Mned h the

“&eresponse to comments on EPA and
State review roles. Because section
176(c) indicates that each FQderal
agency is raepmMbb for mak&g its own
conformity hteminatim, ~A cennat
remove that authority horn the Federal
agency and asdgrt it elawhare. .
Although the general canbrrni rub

7doea not s-y identi ● eed
Lagency, coordination of con ty

daterrninationa will be n
because all Federal agandee wi
jurisdiction mrur the project Vvillhave to
make a positive confmml~ tiding h
the project to proceed ‘l%ere~
differences among Fe egendee will
have to be reeolvd through
consultation among those agendas. fie

EPA isnot mandatingformalized
consultationenddisputeresolution
pmcedurea, but ratherleavesthistothe
discretionoftheFederalagenciaa
involvedtoallowforgreaterflexibility.
K.Air Qu@ity RelatedValues (AQRV’S)

1. Proposal

The proposal dld not spaciflcally
address AQRV’S.

2. Comment

One commenter stated that
conformity should be applied broadly,
so that Federal actions will not
adversel affect the AQRV’S of protected

LFederal da.

3. Response

To the degree that a SIP includes
requirements dated to AQBV’S, ●

Federal action would need to conform
to thoeet SIP provisions. ‘TIMEPA
belhslree that section 176(C) of the Act is
intended to protect the NAAQS and ho
SIP. section 176(c)(1)(A) and (B) de5e
conformity, and do not include
rafemnm to any etera beyond SIP

rrequirements an NAAQS. Thw the
=$ ~doee$ot~-im~

Pot.herttiM.hertti2sLmbuwym-
exampb, if a SIP contaba PSD ‘
~-a Federal ndion must
Conform tothoeerequimmentatotho
extentth~a plfiingeneraL action8

SBeubjectto P wonMnatneed8
conformUy analyab since the stationary
aourw emisaiona wmdd be exaE

$under S51.853(c)(1) oc S51.353(b 1)
and arty vehicle emiadona aaaoclated
tiththeectian would notueualiybe
subject to the PSD requirements.

Lzuyfff Con@rmity

1, FropaaaI

A omfomtily detarmhtkm expires if
theaotionla rwttakamhta ruaaoMhle
time pried (58 FR 13844). The WA
belielma that oonfosdty ~
Shauid W be valid indefldtitsinca
the mvhnment
proposed don w%! time.

The EPA prOpOeSdthat the
conformity atatua of a generalFederal
actionautomatically lapses S years km
the date of the initial determination if
the Federal action haanotbeen
compbted or if a continuous program
has not been commenced to im bment

nas~h6t&Klmhw&ob $Jim&

samogeneml meeningesueedinthe
PSD pm (40 ~ 51.166).

2. Comment
The EPA received comments both

supporti
7

end criticizing the 5-ye~r
period an other comments suggesting a
3-year period to be consistent with the
trsnspo~ation rule, One commenter
suggested that a “continuous program”
of on-site construction includes design
and engineering work.

3. Responsk

The 5-year timehame for conformity
determinations, as described in the
NPR is contsdned in the fial rule. The
3-year timefkame for the transportation
conformity mle is specified in section
176(c](4)(B)(iil of the Act. However,
there is no similar specification in
section 176(c) for the frequency of
general conformity determinations.
After extansive consultation with the
Federai agencies and review of the
comments, EPA baa dedded to keep the
S-year mlewal timeframe for general
conformity decisions because it is
consistent with the renewal

%
uency -

of NIWAdwdsiona rather than e 3-
year thntie required for -—
transportation conformity. Consistenc& .
with NBPA is important in order to
allow Federal egundee to incorporate
thehenewconfbrmlty procedureswithin

“-%
WA prOCedWS. hrfOSt

general con nnity actions also need
NEPA endywm but would not need
transportation conformity decisions.

The EPA agrees that u continuous
p-of on-dte construction may
include design and enginmr -: work
Wka on-alto conatrudon , been
mmmencd end meaninghU design and
mgbedng work iscontinuing,this
representsthekindofcommitmenttoan
actionwhichshouldnotbejeopardized
~yti~&ti.f a previous conformity

The rule is clarified in S51.657(a) to
refer to the “date a 5nal conformity
determination is re rted under
s 51.85!5.” Thla re r

al’
cea the phrase the

“date of the initi conformity
determination” since it is clearer. The
rub is also Clari5edin $S1.8S7(b) to
replace the vague phrase “the scope of
the

e
‘!with “the scope of the final

cm ty detmninatfon reported
under $ 51.8SS.” The 5al rule also
contatna a rovlalon ins 51.657(c)
Whlohc & es that actions whkh are
taken subsequent to a conformity
determhmtton must be consistent with
the basis ofthatdetermination.

lkl Tiedng
1.Proposal

The EPA prOpO09dthat Federal
$&dOS could uSOtb COnCept Of tie@
and analyze actions in a staged manner
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(S 51.858, paragraph (d)]. Tiering wou~d
not be acceptable for purposes ofw
determining applicability (S 51.853),
however, since that approach might
have undermined the rule if agencies
chose to narrowly define their actions as
separate activities for purposes of
determining applicability.

2. Comments

A few commenters sup orted the use
Jof tiering for conformity ecisions and

pointed out that it gives the Federal
agency needed flexibility in planning.
Many other commentere were opposed
to conditioning long-term conformity
decisions. Some op osed tiering

at’because condition 5ndings create
uncertainty, makin it difficult for

!developers and len em to justify
investment in long-term projects. Others
were against it because the fdt it could

!result in a misleadin cone usion that a
Jmeaningful analyti judgment has

been made and that it would invite
conflict between investment-backed
expectations and the protection of
public health. -.

3. Response

The EPA ape with the cornmentere
who stated that tierln would create too

b t%much uncmtainty in e confomity
determination process. lhuthermore, it
was thought that tiering could cause the
segmentation of pmjecte for conformity
analyses, which might provide an
inaccurate estimate of overall emissions.
The segmentation of projects for
conformity analyses when emissions are
reasonabl foreseeable is not permitted
by thiS J e. Thus, the tiering roviaion
is not included in the final rufe. AfuU
conformity determination on all aspects
of an activity must be completed before
any portion of the activity is
commenced.

N, Applicability-Re@”onallySignificant
Actions

1, Proposal

The EPA proposed the concept of
“regionally significant actions,” to
capture those actions that fall below the
de minimis emission levels, but have
the potential to impact the air quality of
a region. When the emissions impact
from a Federal action dose not exceed
the tons er year cutoff for a Federal

iaction o _
Y

g a conformity
determination,but etotaldirectend
indirectemissionskom theFederal
actionrepresent10percentormoreof

+ anonattehunentarea’stotalemissions
forthat pollutan~ the action is de5ned
by the proposed regulations es ●

regionally signi5cant action and must

go through a fill conformity analysis
(~51.853@)).

2. Comment

Many commenters supported the
concept of regionally significant actions
and believed that conformity
detdrrninations should be required for
them. However, there was diverae
opinion on the most ap ropriate lavel to

Jde5ne a regionally si ficant action;
some commenters felt 10 percent of a
nonattainment area’s emissions for a

r
ollutant to be too high, while others

elt it was too low. However, no
commenters provided specific
documentation to sup rt a different
number. There wem x o some
comrnenters who felt the entire concept
of regional significance to be
inappropriateandthatthedeminimis
cut-offsshouldsufficeforconformity
applicabilityrequirements.

3.Response

EPA ismaintainingtherequirementof
conformitydeterminationsfor

T
“onallysignificantactionsinthe5nal

m easde5nedin551.853of the NFR
The rationale is explained in the
preamble to the NPR (58 FR 13842). The
EPA $pecifi~y invited comments end
documentation on whether 10 percent
was en appropriate significance level or
whether some other percen~ should
beset. hlviewofthe fectthat
documentation for more appropriate
significance levels was not provided by
the commentem, the 10 prcsmt bvel of
si ficance is used. In addition, the
3 e is clarified to indicate that the
requirements of $551.850 and 51.855
through 51.860 apply to regionally
signiiksnt actions.

O. Applicabili~NAAQS Pmcumors
1. Proposal

The PM-10 precumorpollutants
should be included in the conformity
analyses where the applicabb SIP%
control s~tegy uires reductions in
such pmcurao ?r po utanta For ozone,
emissions of NOXand V~ mustbe
considered for purposesof both
applicability and analysis. However,
where en areareceived en exemption
fromNOXrequirementsunder section
182(fJ of the Actor the control atxategy
in the approved maintenance plan doea
not include NOXcontrol measures, only
VOC emissions need to be considered
(58 FR 13847).

2. Comment

Cornmenters indicated that analysis of
FIFO mcuraors should be required to

ts
?!

e revision of section
176(c (l)(B (i) that Federal activities
must not contribute to any new

violation of any standard in any area.
Another commenter indicated that the
rule should consider the regional impact
of NOX emissions compared to VOC
emissions.

3. Response

Section 189(e) of the Act provides that
applicable control requirements under
PM-10 nonattainment area SIP’s in
effect for major station

?
sources of

PM-10 are also applicab e to major
stationary sources of PM-1 Oprecursors,
except where EPA determines that the
sources of PM-10 precursom do not
contribute si i5cantly to PM-10 levels

rwhich excee the PM-lo NAAQS in the
area. Consistent with this evidence of
con

F
ional intent, the final

con ormity mle requires the inclusion of
PM-10 precursors in conformity
analyses where they em a significant
contdbutor to the PM-10 levels in the
PM-10 nonattainment area SIP.The
signi5cantcontributionmaybefrom
majorstationarysourcesas well as other

‘%~%%’%eActspeci 5cal~
M@WS reductions in emissionaef both
NOX and V(X to meet the ozon~ .
standard. Only where therwis a
demonstration consistent with the
MqtdMmenti ofsection 182(fl and EPA

d
ap roves the demonstration are the NOX

uctions not required, Thus, the
conformity rule rovides for the

tconsideration o the regional impact of
NOX emissions in ozone nonattainment
and maintenance areas, ss described in

%%l%?~eincludeeadet ition of
the phrase “precuraom of a criteria
pollutant.” Thts definition incorporates
the conceme deacrlbed above. A
definition of “’totalof direct md indirect
emissions” isadded to the final rule, as
discussed elsewhere in this preamble,
and includes the phrase“emissionsof
Pmcuraorsofcriteriaollutants”in
ordertoincorpomte& sconceptinto
thefinalride.

P.Atttu”nment fimonstrotion

1, Proposal

Paragraph(a)(1)of 551.858 provides
that ● Federalaction conforms if
emissions from the action em
“speci5caUy identi5ed and accounted
for” in the applicable SIP’s attainment
or maintenance demonstmtion.

2. Comment

A commenter suggested that a Federal
action should be determined to conform
where the total emissions horn the
Federal ectlon em “’consistent with” the

r
rejected levels of emissions inventory
omceata in the applicable SIP

attainment demonstration.
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3. Response

The EPA believes that the language
proposed ins 51.858(a)(l) is
ap mpriate. Specificity is needed in

for er to avoid letting this provision
become a significant loophole, open to
varying interpretations, On the tier
hand, the emissions budget provision ii
551.858(al(51(i] provides a mechaniam
similar to that suggested by the
commenter.

Q Tmnsportation Conformity

1, Proposal
Section 51.858 (a](5)(ii) provides that a

Federal action that is specifically
included in a conforming transportation
plan, would be determined to conform.

2. Comment
One commenter stated that the MPO

should be involved in determining
when a projwt is specifically included
in a transportation plan.

3. Raapanse

The final mle isickified to indhxte
that the MPO must determine @t an
action is “specifically included’” IOs
conforming plan since the MFO is likely
to be better qualified to make that
interpretation than the Federal agency
m.akin the conformity determination.

!The m e is also clarified to state that ●

conforming plan refers to a
transportation plan and transportation
improvement program which have hn
found to conform under 40 CFR part 51
orpart 93,

R. Baseline Emissions

1. proposal
Where EPA has not approved a

revision to the relevant SIP attainment
or maintenance demonstration sinca
1990, a Federal action maybe
determined to conform if emissions
from the action da not ~
emissions with mepect to the baaelhta
emissions (paragraph (d) of 5 51.858).

2. Comment

A commenters ted that the rule
Yor preamble shoul clarify that Federal

agencies may use the latest ti-*ona
inventory available horn State and 10CSI
agencies in gauging the baseline.
Further, conformity determtnationa
baaed on such inventories should
remain valid, andnot be m-analyzed
when a new inventory la com late.

Another CommenterStatedEM titia
not appro date for areas which were
deaignatal nonattainmamt Wore the
1990amendmenta totha Acttillaaa
year before 1990 aa tha baseline. such
areas em m@recl to SUbmit 1990
emission inventories. For amae

d&ignated nonattainment after the 1990
amendments to the Act. the approach to
establishing baselines in the proposal
may be appropriate.

One commenter pointed out that
using 1990 as a baseline is inappropriate
in many c+es since mmy Federal
actions related to the military took place
at the time of Desert Storm. As an
alternative they suggest the rule allow
usa of a baaaline established from the
highest estimated emissions over a 3-
year period km 196W1. Regarding
military base closure actionk one
commentar statedthatthebaseline
emissions should be the pmclosura
announcement baseline operating
conditiow This approachdoes not alter
the emissions budget that would have
existed if ● base continued too rote.

xSuch emissions were contain in the
existing and futureemissions inventory
numbers being used by the South Coast
Air Quality Man ement District in ha

%n1989 air quality p . This should be the
emissions budget used to make the
confomnity determination for that
District.

The EPA a&o retxived a comment
stating that if 1990 emissions inveatory
levels am used as ● baseline, it is
important that some type of “’credit”be
given to a Federal agency that is
required to make a conformity
determination with respect to an airport
related improvement or modification
project at an a&port that has already
Am lamented significant emission

rf’se uction measures prior to 1990. This
credit could be made by increasing the
de minimis amount for certain airport
actions.

SeveraI commenters waled
7clarification on how to ca culate the

baseline emiasiona One commenter
recommended that the comparison
should be between the “action” versus
“no action” and not between the
“action” and “1990 base,”

3. Response

The baseline calculation is dkusaed
in the proposal (58 FR 13846) and

‘fieacalendar ~lwooran
F
s

P
temate time d consistentwith

the time
F

used to deaigxsateor
claaalfy eareain40CFRpart81.Uae
ofthe‘“latestembdontnventory”
should.inreally~ coinddawith
useofthe1990 inventory since the 1990
amendmatta to the Act mquimd all
ozone nonattalnment areas to develop●

1990 inventory. For PM-10, the Act also
required an emissions inventory, BUL
for the tnitial FM-10 areas designated
nonatrainment as of enactmenL the
inventories are generally for 1 of the
calendar yeara in the mid-to late-1~’s.

The a preach in the final rule uses
R1990, w ich is the baseline year

specified in the Act from which to
measure progress toward attainment, !he
PM-10 emissions inventory yea~s (not
specifically included in the proposed
rule), or the deaignationlclassification
time period, which is representative of
emission ievels that must be reducedin
order to provide for attainment. Use of
more rwmrit emissions inventories may
not be appropriate since such
inventories might not be representative
of the full extent of the emissions
associated with the air qualit problem.

KThe EPA sees no basis fort e rule to
select certain activities for “credit”’ due
to reviousiy implemented emission

Jm uction measures, whether at airports
or military bases. Such decisions reside
with the State when the control strategy
and emissions budget am developed,
Sinca the final rule allows use of the
years other than 1990 where
appropriate, it could. in effect, provide
some of the “credit’” the commenter is
suggesting in some cases.

As described in the pro osal, baseline
&emissions am deffned as e total of -—

direct and indirect emissionsthat are =
estimated to have occurred during
calendar year 1990 or an alterpa@
period baaed on the classification or
designation as promulgated in 40 CFR
part81. The proposed rule intendad to
provide for a positive conformity
determination if the future use of the
area resulted in equal or less emissions.
However, the proposal did not take into
account that any motor vehicle emission
activities occurringin the baseline year
would, in fact, ensk leas in the future
year scenario (at the same, histortc
activity levels) due only to impmved
emissions controls in newer vehicles.
Thus. the proposed rule was skewed in
a manner that unjustifiably could
appear to allow future actions to
conform. Therefore, $ 51,858(a)(5)(iv)(B)
of the final rule is revised to focus on
the baseline activity levels mther than
the baseline emissions md theemission
calculations must use emission factors
appropriate to the future years analyzed.

In other words, the mle specifies a
“buildfno build” teat, not a “build/
1990’0taat.

S. Annuol RedWions

1. Proposal

Paragraph(c)of$51.8S8ofthe
proposalstatesthataFederalaction
may not be determined to conform
unless emissions from the action are
consistent with all relevant
mquirensenta and milestones contained
in the ap UcaMeSIP, such as elements

Jidenti5 as part of the RFP schedules.
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- 2. Comment

The EPA received comments
suggesting that the rules should require
Federal activities to be consistent with
the RFP requirements of the Act and
with expeditious attainment of the
N.4AQS, Thus, tha general conformity
rules should be amended to require
Federal agencies to demonstrate that
their activities are achievin annual

Jreductions in emissions an are
consistent with State efforts to achieve
attainment as expeditiously as
practicable.

A commenter noted that the proposed
rule would allow Federal agenciea to
satisfy the conformity provision by
merely offsetting predicted emission
increases from a project on a 1:1 basis.
The commenter su ested that the mle

Pshould be modifie to specify that a
Federal action only conforms if the
action is contributing to the required
annual reductions in emissions and is
consistent with State efforts to achieve
attainment as expeditiously as
practicable.

Another commenter notdd that
emissions budgets set in the SIP are
supposed to accommodate growth.

SactkM 51 .858(a)u

3. Response

The EPA believes that, for the general
conformity, the provisions in paragraph
(c) of 551.858 meet the section 176(c)
Act requirements for RFP and other
milestones and that additional language
concerning attainment as expeditiously
as practicable would not substantively
alter these requirements. A State has
considerable discretion to select a
strategy to meet the RFP requirements.
Neither the Act RFP requirements nor
the Act general conformity requirements
specify that each individual Federal
action contribute proportionately to
emission reductions. Instead, the Act.
generally allows a State to choose a
strategy that might achieve greater
reductions at certain sources md lesser
or no reductions at other sources, and
which may provide for growth in certain
areas. Thetransportationconforrnity
rule,incontrasttothegeneral
conformityrule,reflectsspecific
provisionsofsection176(c) of the Act

3
m arding specified required emission
re uctions from transportation
activities. Consequently, so long as
general Federal actions meet the

requirements of the general conformity
rule, EPA believes that such activities
would be consistent with th~SP, RFP,
and attainment demonstrations and that
every general Federal action is not
required by the Act to result in an
emissions decrease.

T. Summary of Criteria for Deterrnlning
ConfOrrnity

1. Proposal

The proposal contained a narrative
description of the S 51.858 requirements
for making conformity determinations.

2. Comment

Some commenters requested EPA to
include in the final rule preamble a
table summarizing the r~quirements in
S 51.656.

3. Response

The following table summarizes these
requirements; it should not be read to
substitute for the regulatory language
itself. If there is a conflict between the
table and other po?tions of this fiil
mlemaking notice, the table shogd not
be relied upon.

(1)Specified inattainmentor rneintenarrc.d&nOStmtiOn.........
(2) Offsets withinsame nonstWnmanVmeintenancaarea ........
(3) ArsawtiandH madellng...............................................
(4)(i)Locetmodeling~lyH- _ .................................
(4)(ii)~ mortsltrlgOntyWmeet(5)................................
(5)(i) Emlssione budget ..............................................................
(5)(ii)TransportsUonplan...........................................................
(5)(iii)~ta ..............................................................................
(5)(MBasali-increase.......................................................
(5)(WWaterD* ..................................................................

X=opuorlto show Codormity.
“=Opth if areewide problem,

U. Planning Assumptions

1. Proposal

Paragraph (a) of551.8S9 requires the
conformity analyses to be baaed on the
latest planning assum@ons approved
by the MPO.

2, Comment

A commenter recommended that
conformity determinations should be
based on the latest planning
assumptions used in establiahin the
SIP’s RFP emissions target(s) an 3

3
emissions bu et(s). Statesshould be
required to ev uate and update the
SIP’s planning assumptions used for

w demonstrating RFP and attainment.
Disc’repencieabetween the planning
assumptions and eatimatea used to
demonstrate RFP end attainment and

AmewodY I Localend oossibtvareawkta I LocalOlliV
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those used for project-level conformity
determinations could distort estimates
of growth in emissions in the
nonattainment area.

3. Response

Asnotedinthepreambletothe
proposal(58FR 13846),EPA
acknowledgesthattheconformity
determinationmay hamoredifhdt
wheretheassumptionsintheSIPdiffer
fromtherecentMPO assumptions.For
actionssuchasw~tewatertreatment
Plate,PI- SSSUUlptiO_areindeed
critical.However,formanyother
Federalactions,.theplanning
assumptionsarenotascriticalafactor
indeterminingconformity.
Inaddition,the lainhnguqleoftie

elfstatutedossnot ow theapproach
suggestedbythecommenter.Section

176(c) of the Act states: “The
determination of conformity shall be
based on the most recent estimates of
emissions, and such estimates shall be
determined fkomthe most recent
population, employment, travel and
congestion estimates as determined by
tha metropolitan planning organization
or other agency authorized to make such
estimates.” Thus, EPA must require use
of the most recent planning
assumptions.

In the event any revisions to these

%%i7aT;%~~A=~X~ed
that such ravisions must be approved in
writing by the MPO or other agency
authorized to make such estimates for
the urban area. This section has been
revised In the tial ruie to indicate that
wrttten approval la not required, as long
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as the tvlFOor appropriate agency has
authorized the change, so as not to delay
the conformity analysis.

V, Forecast Emission Yeors

1. Propossl

Paragraph s 1.859(d) in the p;oposal”
identified the emission scenarios to be
considered. Total direct and indirect
emission estimates were proposed to be
projected, consistent with key dates
with respect to the amended Act, the
project itself, and the applicable SIP.
Thus, the analysis was proposed to
contain:

(1) The Act mandated attainment year
or, if applicable, the farthest year for
which emissions are projected in the
maintenance plan;

(2) The year during which the total
direct and indirect emissions from the
action are expected to be the greatest on
an SUIIIUSlbasis; and

(3) ~y year for which the applicable
SIP spedfies an annual emissions
budget

2. Comment
-.

One commenter indicated that the
emission scenarios requirement should
be omitted and lead agendas be allowed
to determine the scenarios on a project-
speci5c basis. Another cornmenter
stated that the analysis should include
a maintenance period. The EPAalso
received a comment that all Federal
actions must be analyzed fortheir
impact in the 20(+)-year timeframe.

3. Response

The ecenarloa proposed by EPA are
also reflected in the bal rule because
they are the minimum possible
scenarios which still meet the statutory
requirements that relate conformity to
attainment, maintenance, SIP
milestones, and RFP. The ~ve
emission estimates are necessary in
order to assure that the Federal action
would not “delay timely attainment of
any standard or any required interim
emission reductions or other milestones
in any area” (section 176(c)(l)(B)(iii) of
the Act). This provision links emissions
from the action to the emission
reduction targets required by the Act to
demonstrate RFF prior to the attainment
&te. Emission estimates are also needed
to provide for detennhtions of
conformity wtth respect to maintenance
plans aamquiredb section

&176(c)(4)(B)(M)of e Act. For an action
to conform to the applicable SIP, it must
conform at all of the above thnea

The fnclusion of a maintenance
period ia not reasonable sinca many
SIF%may not have kienti.hd a
maintenance period. The rigidity of a

20(+)-year timeframe is also
unnecessary. Rather, the emission
scenarios should be keyed to the
relevant years for RFF, attainment and
maintenance laming specified in the

{SIP. fn some, ut not all, cases a 20(+)-
year timeframe will, in fact, be
necessary under the final rule to meet
one of the speci5ed emission scenarios.

W. T@alof Directand Indirect
Emissions

1. Proposal

The preamble states that “net’”
emissions from the various direct and
indirect sources should be used in the
applicability and conformity analyses
(58 FR 13847]. However, the rule uses
the phrase. ‘“total direct and indirect
emissions.”

2. Comment

A commenter suggested that EPA
should expressly state in the hal rule
that “net” emissions from the particular
Federal action under review should be
evaluated in determining both
applicability and conformity.

Another comment stated that the
conformity analysis shouldinclude@e
directandindirectimpactsofthe
Federalactivityalonwithallother

!reasonablyforeaeeabeprojects(FederaI
andnon-Federal)inthearea.

3.Response

Thefinalrulelarevisedtoclarifythat
thetotaldiractandindirectemissions
may bea“net”emissionscalculation.
Forexam le.whereanagencyhas

&severalo cesinonemetropolitanarea
andisconsideringconsolidationinto
onalargecentrakedoffice,vehicular
activitymay actuallydwxease,

%;b~i%~~%~~%’w
transit,endo erfactors.Insuchcases.
theFederalencyshouldconsultwith

7theMPO in etemhdngthe‘“net”
emissionshornsuchenaction.
ConsultationwiththeMPO 1salso
hnportanttohelpassurethatindirect
emissions,onceattributedtoasource,
willnotbedoublscountedby
attributingthesameemisaionatonearby
pro~osi;ln subsequentlyreviewed.

*manta for
23applicabilityan an ysisgenerallydo

not include reasonably fbraaeeable “

E?/
acts other than those caused by the
eral action. Thus, the maculation of

emtashna for de minhniaor offset
purposesincludes only the (net) direct
and indirect emissions caused by the
Federal action in question. However,
where an air quality modeling analysia
is part of tha conformity determination,
the EPA guideline on air quality models

(reference in $ 51.859) requires the
modeling to include emissions from-
existing sources as well as the potential
new emissions due to the Federal action
in order to accurately detennirie the
effect of the action on the NMQS and
whethertheactionmightcauseor
contributetoanew violationor worsen
an existing violation.

In addition, the definition is revised
to clarify that emissions of criteria
pollutants and emissions of precursors
of criteria pollutants (as defined in the
final rule) are included within the
meaning of “total of direct and indirect
emissions.” Further, the final definition
makes it clear that the portion of
emissions which are exempt or
presumed to conform under S 51.853 are
not included in the ‘“totalof direct and
indirect emissions.’”

X. New or Revised Emissions Models

1. Proposal

The proposed rules require use of the
most current version of the motor -
vehicle emissions model specified by
EPA and available for use in the -
preparation or revision of SIP’s (58 FR ‘
13852).

2. Comment

One conuneriter suggested that the
5al rules should provide that
conformity determinations be made
with the same mobile source emissions
model as was used in the development
of the, SIP until such time as EPA
approvesaSIPrevision,basedonanew
model.
Anothercommenternotedthatthe

latestplannlnaaaumptionamay notbe
Aconsistentwi assumptionscontained

intheSIP.Insuchcases,thecommenter
suggetithatthefmelruleshouldallow
theaffectedagenciestodetermine
whichprevails.me commenteralso

Y
etedthatthegeneralconformity

e should provide a transition period
similar to that in the transportation
conformity rule, where EPA updates tie
motor vehicle emissions model.

3. Response

The statute uires the determination
xof conformity to baaed on the most

recent aetirnates of emissions, and such
estimatee shall be determined from the
moat recent population, employment,
travel, and congestion estimates as
determined by the UFO or other agency
authorized to make such estimates. As
noted in the proposal (58 FR 1384+
13847) EPA recognizes this issue and
urges that these estimates should be
consistent with those in the applicable
SIP, to the extent possible. However,
baaed on the clear statutory language,

—
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themost mcsntestimates“mustbe&d,
w ratherthantheestimatesthatmayhave

been used in (older) SIP revisions. In
cases where the emissions estimate in
the applicable SIIYis outdated and the
Federal agency chooses not to rely on it
in the conformity analysis,the.fimd
conformity rules allow a Federal agency
to demonstrate conformity through
analyses that focus on emission offsets
and/or air quality modelin .

Section 51.859(b) of the L al rule
includes provisions to provide
flexibility for cases where use of
otherwise required emission models or
emission factors is inappropriate and
the approval of the EPA Regional
Administrator is obtained. In addition,
the final rule provides a reasonable
grace period where the EPA motor
vehicle emissions model haa been
updated, so that ongoing analysis efforts
are not unduly dismpted. The grace
period is consistent with the provisions
in the transportation conformity rule as
suggested b the comment. -

Ksptifi Iy, the rule. establishesa3-
monthgraceperiodduringwhichthe
motorvehicleemissionsmodel
previouslyspecifiedbyEPAasthomost
currentversionmaybeused.In
addition,conformityanalysesforwhich

w theanalysiswas
%

duringthegrace
period or no more 3 years before
the notice of availability of the latast
emission model may continue to use the
previous version of the model spaded
by EPA,

Y. Air QudityMod~ned

1, Proposal

Where the conformity analysis relies
on air quality modelin~ that modeling
must use EPA-approved models, tubs
otherwise e proved by the RPA
RegionalAL

&
Stmtor[paragrs d~) of

S51.859]. The dydsti
any year for whkh die applicable SIP
specifies an annual emissions budget
[paragraph (d)(3) of S51.859).

2, Comment
One commenter inted out several

problems in the x es: the rule would
require the use of models that am
inappropriate for complex tamairu
before any models can be used, they
must be EPA-approved; ad COtitY
determinations should also lmdude an
analysis of the miIeetonayearsthatam
used in the SIP to demonatmte
attainment.

3. Response
w Aa proposed, the final d- E

quim use of EPA-approved modeh
including complex terrain models in
some cases, However, where such

UatYmodels are unavailable for a “cular
application, alternate sir

J
‘ty

analyses can be conduct u n
approval of the EPA Region r
Administrator. The EPA believes it is
essential to standardize air quality
model applications since mdels could
otherwise be invented or existing
models manipulated to show virtually
OUyI’eSUhS desired.

However, S 51.858(a)(3) in tie 5sl

rule does not apply to ozone or nitrogen
dioxide modeling efforta. The EPA
believes that, as a technical matter,
applkation of existing alr quality
dispersion models to assess project level
emission changes for these regional
scale pollutants is generally not -
appropriate. That is, photochemicalgrid
modelsaregenerallynotstidentto
assessmxementelchangestoareewide
ozoneconcentrationshornarnisdona
changesatasingleorgroupofsmall
sources.Emissionchangesshould
amounttosomesignificantfractionof
baseemissionsbefore photochemid
grid modeling results can be interpreted
with suflident confidence thnt the
results are not lost in the noise of the
model and the input datm

In addition,551.858(a] (3) and (4) SM
revised to clar@ that, in some awa,
either local or amawide mode

%%
or the

provisions of $ 51,858(a)(5) for MN
or PM-10 would satisfy ~~51.858(a)
requirements. Aa

Ts 51.858(a)(4), the tats SSMXV
pri.rnaril responsible for the applicable

J~WO didentilythecasdmti
Which both local and areawide
modeling is not needed to demonstmte
conformity since that agency has the
_ to h such a deterndnadon.

‘l%eanalysiarequimd in~h
(d](3) of 551.859 is for the same
as the milestone years noted by r
cornmenter. This requirement applies
where the applicable SIP apedfidy
includes emiaaiom budgets for the
milestone andhr attdnment yam.

2. Air QuolityhknMin*PW10
1. Proposal

The proposal udled for modeling of
localized PM-lo impacts in Some Caws
(551.858).

2. Comment
This analysis ia not cummtly in use

in CWorniaandiadamiUarto
tachnicd air quality amsultmts and the
CWoznia Airksoumes W

3. Response

The EPA’sairquaWd
g@Jlg@Jldyotdnhl&OCksls

ra@d impacts CGU%!Y%%W

poinL area,and volume sources.In
addition, EPA will be making guidance
available on how to use an efisting
guideline model (CALINE3)and other
EPA guidance to analyze the local air
quality impacts of PM-10 roadway
emissions.

AA. Ati”vity on FederullyMonoged
Lad

l.’Proposal
The preamble to the general

be%
conforrni proposal indhmtes that
preecri burning activities by FLM
could be one activity affected by the
rule.

2. Ccirnment

Comments submitted by Federal land
managers include general comments
that are addressad elsewhere in this
preamble. Some of the comments are
more specific to their land management
activitiae and are addressed here.

Regarding de minimis levels, one
cornmenter stated that the praposed rule
mixes up emissions and im acts; the

irule shouldfocusonthe‘“e@“ onthe
nonattainmentarearather~.
emissions.Thecommenterstated that
the approach has implications for
prescribed burning. Prescribed burning
is a temporary source that may occur at
atimeofyfmr whenthe SirqudtY
standards are not being violated. In
addition, the focus on emissions is also
a problem when the smoke is blown
away from the nonattdnmentarea.

3.Response1

_ deminimialevels,the
edasmwbd thresholddoesnot
provideasdirectanindicatorofa
p-s W q~ty impactasan
ambientconcentration-beadthreshold.
It was selected for the final rule,
however, because it does provide a
rough indicatar of a projti’s impact. Lo
addition, it was selected because it is
not feaaible to expect Fedemlagencies,
at the conformitya placabilitystage.to
_ the Sirqu$ity dispemion
modelinganalysisn~ to
determb whether a projectis above an
air elity concantretion. Such an

& is would be time consuming and

+
y result in the Federal agency

ving to expend zAgni5t=nt resoumea
analyzing the air quality impact of an
action that could be determined, upon
completion of analysis, to have a “de
minimb” air quaMy hnpti Moreover,
foreorneactiona requir@anair quality
modeling analysis u tint is a tential

t 2waatoofmaourc%sw enthe F eral
- my ultimately select an option
for adequately showing mnfmmi that

kdose not involve air quality mode “ g.
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Regarding the timing of prescribed
bums, if a bum occurs during a time of
year when a nonattainment area does
not experience violations of the NA%QS
and the applicable SIP’s attainment
demonstration specifically reflects that
finding, then such a bum maybe .
determined to conform pursuant to
$51 858(a)(l).

Regtwdin the direction of smoke
!emissions, or the reasons noted above

EPA has selected an emissions-based
threshold for conformity applicability
purposes. Such an approachdoesnot
accountfor emissionsdirection or
dispersion. Depending on the nature
and scope of the activity end conformity
option selected pursuant to section
51.858, the conformity analysis may or
may not explicitly address these factors.
Section 51.855 was amended, however,
to require the consultation and
notification of FLM’s by other Federal
agencies when a Federal action
requiring a conformity determination is
within 100 km of a Class I area.

4, Comment

Two commenters noted that he rule
could affect many of their agencies’
activities. One commenter stated the
rule becomes less focused as it attempts
to address the different types of Federal
actions. The commenter stated the rule
is unclear about how the Federal agency
should make a conforrnit

Ldetermination for prescri d fire, among
other activities. to take into account the
complex issues involved. The
commenter stated that the rule should
encourage pollution prevention by
exempting actions consistent with an
agency’s pollution prevention plan.
Another comment indicated that most of
its agency’s management plans, which
are programmatic, include emissions
that are not reasonably foreseeable.

5. Response

The final mle applies to
nonattainment and maintenance areas
and requires conformity determinations
for Federal actions where the total of
direct and indirect emissions exceed de
minimis levels as described in
!j51.853(b). Section 51.858 provides
several options for showing conformity
for Federal activity generally, including
FLM activity. The conformity showing
includes an air quality test where the
Federal agency must demonstrate that
the action does not cause or contribute
to any new NAAQS violation or
increase the frequency or seventy of any
existing violation. The Federal agency
can either make this showing e licitly

Tthrough air quality modeling or y
selecting a surrogate option such as
consistency with an emissions budget.

The conformity showing also includes
en emissions test where the Federal
agency must show that the action is
consistent with all SIP requirements and
milestones.

In general, EPA recognizes the
complex problems posed by the goais
and missions of the air quality and land
management agencies and EPA intends
to work with the FLM’s and States to
find solutions. One such area of concern
is ecosystem management and forest
health md the challenges posed to air
quality and visibility by the need for
more prescribed burning expressed by
the FLM.

Regarding reasonably foreseeable
emissions, the rule does not require
Federal agencies to include emissions m
con forrnit y applicebilit y determinations
or analyses which are not reasonably
foreseeable. Reasonably foreseeable
emissions (as de5ned in 5 51.852) em
projected future indirect emissions that
are identified at the time the conformity
determination is made and for which
the location and quantity is known.

Regarding pollution prevention plans,
while the final nde does exempt certain
actions or presume them to conform, it
does not specifically exempt actions
consistent with a Federal agency’s
pollution prevention plan. Paragraph
(c](2) of 551.853 of the final rule
exempts actions whose total direct and
indirect emissions are below the de
minimis mtes end other actions which
would result in no emissions increase or
en emissions increase that is clearly de
minimia. Certain actions listed in
paragraph(c)(3)of551.8S3wherethe
emissionsem notreasonablyforeseeable
em alsoexempt. In addition, paragraphs
(d) md (e) of S51.853 of the 5nal rule
identify other actions which am exempt
from conformity, such as Federal
actions in response to emergencies.
Therefore, since this rule does not
exempt them or presume them to
conform, actions consistent with an
agency’s pollution prevention plan that
increase emissions beyond the de
minimis Ievels are subject to
conformity, However, s$ 51.853(g) and
51.853(h) of the mle provide Federal
agencies with the requirements and
procedures to establish activttiea that
are presumed to conform which could
conceivably include actions consistent
with a pollution plan provided the
role’s appropriate mquimments are met.
Further, to address those situations
where prescribed burns are part of a
conforming smoke management plan,
s 51.853(c)(4)(ii) was added to exempt
such actions,

6. Comment

One comment concerned the alr
pollution emissions information EPA
maintains in a document entitled
‘“Compilation of Air Pollutant Emission
Factors (AP42). ” The commenter
indicated the document does not
correctly represent emissions from
prescribed burning. The commenter a[so
stated that the rule should not require
the development of demographic and
other data from urban nonattalnment
areas when they are not relevant, nor
should the rule dictate such data in
suburban or rural areas in the agency’s
planning process. In addition, the
commenter stated that the rule wou Id
require the use of inappropriate atr
quality models. Another commen{er
stated that models for use in anaiyzlng
prescribed burning emissions in
mountainous terrain have not yet been
developed.

7. Response

Regarding emission factors, the final
rule allows for alternative emissions
data to be used where it is more -—
accurate than that provided in EPA’s = .
AF42 document. Regarding.
demographic data, the final rule
requires that all planning assumptions
must be derived from data most recently _
approved by the MFO where available.
Such data era available for urban areas:
the ntle does not require its use in
suburban end rural areas if it is
unavailable.

Regarding modeling, If EPA guideline
modeling techniques are not appropriate
in a conformity determination, then the
rule provides for the use of alternative
models rovided written approval is

iobtaine born the EPA Regional
Administrator. If no model is available
for a particular application, then
modeling may not be an option
available for that conformity
determination.

BB. Fedemlism Assessment

1. Proposal
The preamble to the proposal states

that there are no fedemlism effects
associated with this rule [58 FR 13848).

2, Comment

One cornmenter stated that a
fedemliam assessment should be
conducted under Executive Order
12612,

3. Response

A fedemlism assessment has not been
conducted under Executive Order
12612. However, federalism effects are –
considered throughout this rule (e.g.,
discussions regarding State, Federal
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agency, and EPA roles in General -
w Conformity).

V. Economic Impact

The estimates presently avaiiable are
preliminary and do not reflect
substantive and recent rwisions to the
final rule. These estimales re r%sent

Jspecific information solicite horn the
Federal agencies presumed to be
affected by the rule. The EPA is
interested in comments from the
affected agencies on the economic
Impacts presented in this section. A
revised analysis will be prepared and
submitted to OMB in the form of a
revised Information Collection Request
(ICR] under the Paperwork Reduction
Act, 44 U.S.C. 3501 et SSq.

The preliminary estimates presented
here are based on data provid@ by the
following sources: Department of
Interior (001), Department of
Agriculture (USDA), Department of
Energy(DOE),DeptimentofDefense
(DOD),DepaiUnentofHousing and
Urban Development (HUD) andthe
General Services Admir@.retion [GSA).
It is estimeted bytheFederalagencies
thatbetween10,000and50,000Federal
actionsmay needtobereviewed
annually for e placability of thefconformity ru e. About 1s% of these

L actions will require a mnformity
determination. The estimated cost of
one con forrnity determination ranges
from $1,700 for a straightforward
determination to S133,000 for a base
closure conformity determination. In
total, the anticipated cost of the general
conformity rule horn the raw data
submitted by the agencies ranges horn
$63 m~on peryeartoS111millian
year.Theseannualcoateatinlataaz
aU.S.Army Co sofEn@0d8 (COB)

3estimatedannu costrangingbornS53
milliontoS102million.
Thereareseveralfactorsthatwillhad

toachangeintheseetimatee,
substantiallyloweringandnarrowing
theranges.Thesefactorsam
[1)Someoftheestimateswersbased

ontheinclusivedefinitionCO-ropoaed
(fbytheruleinMarch1993,en the

definitionsofindiriktem.isaionsand
Federalaction,butarenot
representativeofthefinalrule.
(2)New “’demirdmis”cutoffsand

variousaddedexemptionsarepresentin
thefinalmleanddifferfromthe
proposedrule.
(3)Thereisneedtocompletely

accountforoverlapofFederalprojects
whichhaveairenvironmental
conaequen-andam auhjedtothe

w NationalEnvironmentalPolicyAc4

;Z;?.%$%%:raua

emission standards md other
requirements of the Act.

Most of the coat of determining
conformity falls to Federal agencies
andlor private sponsors of projects
needing Federal action. TheFederal
agenciesandlorprivatasponsors will
nbed to find the analysis of the actions
for air quality impact. In addition, State
and local agencies may choose to
participate in development andlor
review of the enelyais. The incnsmental
cost estimates include recordkeeping,
reporting, performing air quality and
mitigation analysis, end considering
publiccommentswhereappropriate.
Asstatedabove,theseestimatesare

preliminary.Revisionswillbe .
addressedin a forthcoming revis~
document that will specifically assess
the costs and recordkeeping and
repting burden of the role, as
stipulated under Section VI(C)
Papenvork reduction Act below.

VI. Adminietratiw Requirements

A. h?clltive Order 12866

Under Executive Order 12888, (58 FR
51735 (October4, 1993)) the Agency
must determine whethertheregulatory
action is “significant” and therefore
subject to OMB review and the
requirements of thoExecutiveOrder,
The Order definas “’signifkant
regulatory action” es one that is likely
to result in ● rule that may:

(1) Have an annual effect on the
economy of S1OOmillion or more or
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State,local,ortribal
governmentsorcommunitiax

(2) Create a aarkma inconsistency or
otherwise interfero with an action takam

“rg;z:~”;k=2%7&w

im ct of anti ements, grants, user !%s,
Yor aanprograma ortherigbtaand

obligations of mcipienta thereof or
(4) RakJ novel Ieged or pelf issues

xarising out of legal mandates, e
President’s priorities, or the

0#
ndples

set forth in the Executive er.
Pursuant to tie terms of Executive

Order 12886, it has been determined
that this rule is ● “significant regulatory
action”. As such, this action wea
submittsd to OMB for review. Changes
rnadein mepOnaeto OMBsu~ona or
racommendationa will be documented
in the public mud.

B. Rq@towFh@hihtyAct

The Regulatory Flexibility Act of 1980
end applicable EPA guidelines revised
in 1992 require Federal agendaa to
~dentifypotentiallyadverseimpactsof

Federaf regulations upon small entities.
Small enhties include small businesses,
organizations, and govemmtintal
jurisdictions. The EPA has determined
that this regulation does not apply to
any small entities. Thi4 regulation
directly affects only Federalagencies.
Consequently,aRegulatoryFlexibility
Analys]s!RFA)k notrequired.As
requirGdundersection605ofthe
RegulatoryFlexibilityAct,5U.S.C.et
seq., 1certify that this regulation does
not hava a significant impact on a
substantial number of small entities and
thereby does not requira a Regulatory
Flexibility Analysis (RFA).

C. Paperwork Reduction Act

The Papetiork Reduction Act [PiW]
m uires that an agency prepare an

?In ormation Collection Request (lCR) to
obtain OMB clearance for any activity
that will involve collecting information
from ten or more non-Federal
respondents. These information
requirements include reporting,
monitoring, andlor recordkee~ing. The
ICR for this mle includes the cost to the
states of developing and imp@rnting
the Canard conformity rule as well as
the met of the collection bur@n for
private sponsors of activities that

T
Federal support or approval.

e information collection
requirements in 40 CFR arts 51 and 93

!have not been approved y OMB and
are not effective until OMB approves
them. These information collection
requirements will be submitted as part
of a rwiaad ICR to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. These requirements will not
be efktive until OMB approves them
and a technical amendment to that
effect is published in the Federal
Register.

D. FedemlismImplications
A federalism assessment has not been

conducted under Executive Order
12612. However, federalism effwts are
considered thoughout this rule (e.g.,
discussions regarding State, Federal
agency, end EPA roles in General
Conformity).

List of Subjects

4ocFRPart6
Environmentalimpact statements,

Foreign relations, Grant pmgrsMb
environmental rdectlon, Waste

c1treatment and sposal.

40 CFR Parts 51 and 93

Environmental protection,
Administrative ptiCO and p~CBd~,
Air pollution control, Carbon monoxide,
Intargovemmental relations, bad.
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Nitrogen oxides, Ozone, Particulate - SubomlW-DaterntlnlnaCortfortnitv of
matte~, Rsporting end recordkeepin

7requirements, Sulfur dioxide, Volati e
organic compounds.

Dated: November 15, 1993.
Carol M. Browner,
Administmtor.

The Code of Federal Regul~tions, title
40, chapter I, is emended as follows:

PARTS+AMENOED]

1. The authority citation for part 6 is
revised to read as follows:
Autho@ 42U,S.C4321d SW., 7401-

7671q 40 CFRpart15000

Z, Section 6.3o3 is amended by
removin md reserving paragraphs (c)

?through g] and revising paragraphs (a)
and (b) to read es follows:

36.303 Air queltty.
(a) The Clean Air Act, as amended in

1990,42 U.S.C 7476(c), requires
Federal actions to conform to any State
implementation km approved or

fpromulgated un e? section 1.10 of the
Act. For EPA actions, the app,iicable
conformity requirements sped5ed in 40
CFR pOtt 51, subpart W, 40 ~ part 93,
subpart B, and the applicable State

‘m~?$z%l:!ztimsb:”’
wastewater treatment worka subject to
review under Sub art E of this W, the

i (t’responsible offici shall cansi et the
sir pollution control requirements
specified in section 316(b) of the Clean
Air Act, 42 U,S.C. 7616, and Agency

‘mll%%%%Td-”

PART 51+AMEf40EDI

1. The authority citation for part51
continues to read as follows:

Authority 42 U.S.C, 7401-7671q.

2. Part511s emended by adding a
new subpart W to read as follows:

subpart w—Mannin ing conformity of
-1 Federal Actions to Stata w Federal
lmplamsntetion plan.

sec.
SI.850 Prohibition. -
51.851 Stata implementation pian (SIP]

ravisiom
51.852 Definitions.
51.853 Applicability.
51.854 conformity snaiysi&
51.655 Rs rting requirements.

r51.856 I% iiC pattidpattom
51.857 Fraquanoy of Confomnity

determinations.
51.838 Crtterie for dete&iintng conformity

of general Federal action~
51.859 Pmcsdures far Confarrrdty

determinations of generalFederal
actions.

51860 Mitigation of air quality impacts.

Gonkral FadamlAotlon~to Stat. or”
Fedaml Impiantontatlon Plans

451.650 Prohibition.
(a) No department, agencyor

instrumentality of the Federal
Covemment shall engage in, support in
any way or provide financial assistance
for, license or permit, or approve any
activity which doesnot conform to an
applicable implementation plan.

(b) A Federal agency must make a
determination that a Federal action
conforms to the applicable
implementation plan in accordance
with the requirements of this eubpart
before the action is taken,

(c) Para ph(b)ofthissectiondoes-
rnotinclueFederalactionswhere

either
(1)A NationalEnvironmentalPolicy

Act(NEPA)analysiswascompletedas
evidenced by a final environmental
assessment (EA),environmental impact
statement (MS), or finding of no
signi5cant impact (FONSIl that was
pmpamd prior to January 31, 1994;

(2) (i) Prior to January 31,1994, m BA
was commenced or 6 contract was
awarded to develo the speci5c

Jenvironmental an ysie;
(ii) Suf5dent environmental analysis

is com Ieted by hlarch 15,1994 so that
Jthe F eral agency may determine that

the Federal action is in conformity with
the sped5c requirements and the
P of the applicable SIP pursuant

cy’s affisrnative obligation
under section 176(c) of the (Wan Air
Act (Act]; and

(iii) A written determination of
conformityunder section 176(c) of the
Act has been made by the Federal
agency responsible for the Federal
actton by March 1s, 1994.

(d) Notwithstanding any provisionof
thissub- adeterminationthatan
actionisinconformancewiththe
applicableimplementationplandoes
notexempttheactionhornanyother
_rnenti oftheap iicable

&hnplementadonplan, eNEPA,orthe
Act.

$~g -~ m (9P)

(a)EachStatemustsubmittothe
EnvironmentalProtectionAgency(EPA)
arevisiontoitsapplicable
implementationplanwhichcontains
criteriaandproceduresfarassessingthe
confimnityofFederalactionstotie
applicablehn lamentationplan,

&consistentwi thissubpart.TheState
mustsubmittheconformityprovisions
within12months&fterNovember 30,
1993 or within 12 months of en area’s

designation to nonattainrnent, .
whichever date is later.

(M The Federal conformity rules -
under this subpart and 40 CFR part 93,
in addition to any existing applicable
State requirements, establish the
conformity criteria and procedures
necessary to meet the Act requirements
until such time aa the required
conformity SIP revision is approved by
EPA. A State’s conformity provisions
must contain criteria and procedures
that are no less stringent than the
requirements described in this subpart.
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to non-Federal as
well as Federal entities. Following EPA
approval of the State conformity
provisions (or a portion thereofl in a
revision to the applicable SIP, the
approved (or s~proved ortion of the)

fState criteria a!:d proce ures would
govern conforrmty determinations and
the Federal conformity regulations
contained in 40 CFR part 93 would
apply only for the portion, if any, af the
State’s conformity provisions that is not
approved by EPA. In addition, any-—
previously applicable SIP re@ire~ents
relating to conformity remain
enforceable until the Stat e revises its
SIP to specifically remove them from
the SIP and that revision is approved by _.
EPA.

$S?.6SS Definitlona.

Terms used but not defined in this

E
art shall have the meaning given them
y the Act and EPA’s regulations, (4o

CFR chapter I), in that order of priority.
A~ed Fedeml land manager means

the Federal agency or the Federal
official charged with direct
reapansibility for management of an
area designated as Class I under the Act
(42 U.S.C 7472) that is located within
100 km of the pro osed Federal action.

rApplicable Imp ementation plan or
applicable SIP means the portion (or
portions) of the SIPor most recent
revision thereof, which has been
approved under section 110 of the Act,
or promulgated under section 11O(C)of
the Act (Federal implementation plan),
or promulgated or approved pursuant to
regulations promulgated under section
301(d) of the Act and which implements
the relevant requirements of the Act.

Amawideair quality modeling
analysis means en assessment on a scale
that includes the entire nonattainment
or maintenance area which usessn air

%%!%%%%%%:%?;%!’
Cause or contribute to a new violatlon

means a Federal action that:
(1) Causes a naw violation of a

national ambient air quality standard
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(NAAQS) at a location in a“ -
nonattainment or maintenance areau
which would otherwise not be in
violation of the standard during the
future period in question if the Federal
action were not taken; or

(2) contributes, in conjunction with
other reasonably foreseeable actions, to
a new violation of a N~QS at a
location in a nonattainment or
maintenance area in a manner that
would increase the frequency or severity
of the new violation.

Caused by, as used in the terms
“direct emissions” end “indirect
emissions,” means emissions that
would not otherwise occur in the
absence of the Federal action.

Criteria polhtant or standard means
any pollutant for which there is
established a NAAQS at 40 CFR part 50.

Direct emissions means those
emissions of a criteria poIlutant or ita
precursors that are caused or initiated
by the Federal action and occur at the
same time and place se the action.

Emeqency means a situation where
extremely quick action on tbe part of the
Federal agencies involved is needed and
where the timing of such Federal
activities makes it impractical to meet
the

3
uirements of this sub- such as

nat disasters like hurricanes or
earthquakes, civil disturbances such seL
terrorist acts, end military -
mobilizations.

Emissions budgets are th- portions
of the applicable SIP’S rejected
emissions inventories L describe the

levels of emissions (mobile, stationary,
area, etc.) that rovide for meeting
reasonable furl er progress milestones,
attainment andfor maintanazwe far any
criteria pollutant or its pmcumma.

Emissions offsete, far p- of
S51.858, are emissions reductions
which are uent.Mable, cmalstant with

%the appiica le SIP attainment md
reasonable further progr8aa
demonstrations, surplus to reductions
required by, and credited to, OthlU
applicable SIP proviaiorm enforceable ●t
both the State and Federal levola, and
permanent within the tirnehame

y ~has
specified by the p

Emissions that a ederal agen
a continuing prvgram respond” “tyfor
means emissions that are epsxMAly

FX%vLH’%z%%!u%ib
emissions that cxxw due tO~
acrivitiea, unless such activities am
requiredby the Faderalagamcy.Where
enagency,in performingitsnormal
P

w T
mpanaibilltimtaksiadone

itse for imposes conditions that result
in air pollutnnt erniasiona by a non-
Federal entity taking subeeqwnt
actions, such emisakma are ummred by

the meaning of a continuing program
res onsibility.

1?PA means the Environmental
Protection Agency.

Fedend ati”on means any activity
engaged in by a department, agency, or
instrumentality of the Federal
government, or any activity that a
dep~ent, agency or instrumentality
oftheFederalgovernmentsupportsin
anyway,provideafinancialassistance
for,licenses,permits,orapproves,other
thanactivitiesrelatedtotranepotiation
plans,programs,andprojects
daveloped,tided,ora provedunder

Jtitle23U.S.C.ortheF endTranaitAct
(49U.S.C.1601etseq.).Wheretbe
Federalactionisapermit,license,or
otherapprovalforsomeaspectofanon-
Federalundertaldn~therelevant
activityisthepart,ortion,orphaseor

ithenon-Federalun ertakingthat
requirestheFederalpermit,lkxmse,or

‘Pk%%lagencymeana,forpuzpoeeaof
thissubpart,aFederaldepartrnenL
agency,orindxurnentalityoftheFederal
government.

lrrccease thejluquencyor severity of
any em”ti”ngw“olation afany standard in
anyamameana tocaueea
nonattainment area to exceed a standard
more often os to cause a violation at ●

greater concentration than previously
existed and/or would otherwise exist
during the futureperiod in question, if
the project were not implemented.

Ihdirect emissfons means those
emissions of acriteriapollutant or its
precursors thati

(11Am caused by the Federal action,
but may occur later in time andhr may
be farther removed in diatanca fmy the
action itself but am still reason
foreseeable and

(2) The Faded agency am
practicably control and will maintain
control over due to a continuing
P- m-mty of the Federal
agency.

Lad air qualfty~fsd&&yniB
meanaan~
impecte onasdeamalbsthan the
entlxe nondtahment or Ulaintenanm
area, including, for example, congested
roadway intersections and highways or
tmneit terminals, which uses an air

X%%l!#%”%%m2&%%%%
Mintenarm OMUmane an araa with

a maintenance Ian approvod under
rsection 175A O h&

Muinbnance phrrtrneansa ravfsion to
the applicableSIP,rneeUngthe

en~of~on 175Aof tho.kt.

State, for conducting the continuin~

cooperative, and comprehensive
planning process under 23 USC. 134
and 49 U.S.C. 1607.

Milestone has the meaning given in
sections 182(g)(l) and 189(c) (11 of the
Act.

National ambient air quality
standards (NAAQS) are those standards
establkhed pursuant to section 109 of
the Act and include standards for
carbon monoxide (CO), lead (Pb),
nitrogen dioxide (NOJ, ozone,
particulate matter (PM-1 O), and sulfur
dioxide (SOZ).

NEPA is the National Environmental
Policy Act of 1969, as amended [42
U.S.C. 4321 et seq.).

Nonattoinment Area (NAA) means an
area designated as nonattainment under
section 107 of the Act and described in
40 CFRPart81.

Precursors of a criteria pollutant are:
(1) For ozone, nitrogen oxides (NO.),

unless an area is exempted from NOX
requirements under section 182(0 of the
Act, and volatile organic compounds
(VOC); and

(2) For PM-10, those pollutants
described in the PM-lo nonattti-nment
area a plicable SIP as significaar
con d utara to the PM-10 levels.

Reasonablyforeseeable emissions are
projected future indirect emissions that
are identified at the time the conformity
determination is made; the location of
such emissions is known and the
emissions are quantifiable, as described
and documented by the Federal agency
baaed on its own information and atler
reviewingany information presented to
the Federal agency.

Regi”onal water and/or wastewater
pm “ects include construction, operation,

C/an maintenance of water or waatewater
conveyances, water or waatewater
treatment facilities, and water storage
reservoirs which affbct a large portion of
a nanattainment or maintenance area.

Regt”onaUy signijkant a~”on means a
Federal don for which the direct and
illdimct emissions of any poMallt
represent 10 percent or more of a

nonattainment or maintenance area’s
erniaaiona inventory for that pollutant.

Totalof directand indirect emissions
meana the sum of yd ~d indirect
emiaeiona increases ecmaaes
caused by the Federal tion; i.e., the
“net” emissions considering ail direct
and indirect emissions. The portion of
emissions which am exempt or
presumed to conform under 551.853,
(c), (d), (e), 01(f) S.IWn~ ~cluded ~ the
“total of direct and indirect emissions.”
The “total of direct and indirect ●

ernisaiona” includes emissions of
criteria pollutants and emissions of
Precursorsof criteria pollutants.
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$51- Ap@kabluRy. ,) Judicial and legislative

(a) Conformity determinations for proceed%
Federal actions related to transportation (ii) COnhnuing and recurring
plans, programs, and projects activities such es permit renewals where
developed, funded, or a proved under

9$
activities conducted will be similar in

title 23 U.S.C. or the F eral lhnsit Act WXPSayd. op~.?o @viti*
currently being condu~~.(49 U,S,C. 1601 etseq.) must rn~the . . _ .

procedures and criteria of 40 CFR part
51, subpart T, in lieu of tha procedures
set forth in this subpart.

(b) For Federal actions not covered by
paragraph (al of this section, a
conformity determination is required for
each pollutant where the total of direct”
and indirect emissions in a
nonattainment or maintenance area
caused by a Federal action would equal
or exceed any of theratesin Paragrapba
[b)(ll or (21 of this section.

(1) Forpurposas of ~ graph (b) of
this section, the follow, rates ●pply in
nonattainment areas (N} .s):

ozcoJm(#c~: W*
...............................

Savere NAA’s -.-..-.:. .-..-..
EstremaMAA’8. .. . .. .... ....... ..
Otlwoacme t4M’eoutaMe=

osona tmapcut ragtoa ..--..
Mar@nd and moduata MAKakdda

anfxc&ne tmaport ragbm
. ........ . .... .... ........ .. .........

............................................
Caft%mo- M WC . ..........
S02 or N@ AmNM% — .. ........ ....
PM-lo
ModemtaMa ....................
se- NAA’s................ ......

Pb:AllNM’s...................-.--.—..

Tortaf

50
25
w

100

100
70
25

(2] For puqmesofparegra@(b)Of
this sectkm, the following rati ●pply in
maintenarm ~

lY-Taw

ozone(r40Aso20r lwk Alrndn-
tenancaareas .............................-

Ozw (vocS)
Mahtarwrca Sraaernm

ozone tmlapod mlkal .—..-..
Mamanaco Smuolmhu

ozonetrmaport raf#rsl..... ........
Carbon ntonoxida M mahwarw

areav ...-.. -... -—.-..-. —---
PM-10Ailrnaintanenoaar8aa........

m

50

lW
100

Pb:Allrnaintenamxsamm ...............~ 25

[c]The m@emada oftkis subpart
shall not apply to:

(l) ActiOswwherathe total Ofdised
aDdindizeu amisrsienaare beAowtha
emissions levels qadfied in paragraph
(b) of this section.

(2) The following dims which
would result in no emiadona kraaae or
anincmeeein amiaaionsthat iacbezly
de minimis:

[m] Rulemakmg and pohcy
develo ment and issuance.

L(iv) utine maintenance and repair
activltiaa, including repair and
maintenarm of administmtnfa sites,
roads, trails, and facilities.

(v) Civil and criminal enforcement
activities, such as investigations, audits,
inspado~ examination
proaeatio~ and the training of law
enforcement personnel.

(vi) Admin@r ativa actions such as
personnel action~ organiast.ional
chan~ debt management or collection,
CSSh~nte in-l -
audi~ program budget p~aahti~
mettm relating to the ●dmdstra
and collection of taxea, duties ad feaa.

(vii) The routin% ZecUrr@
transportation of material and
personnel.

(viii) Routine movwnen t of mobile
assets, such as ships and aircra& h
home port reassignments and etadona
(when no new support facilities or
~el~a)~xu
~u~ ~up @M for repair or

(ix) M “.
~%:A-dispoaal where no new

required, ap Mb
sewxed, lbixfdbpoX%%an

‘p~y;:z*thblb.%
with respect to exiatiog atruct~

L
roperties, facilities and bnds where

tivitia ccmductad will be
similar in scoped opemtbo to
activitioa cxsrmmtlybeing cx+ctad 02
theaxhting~
kilities, and U fos=
relocatiorl of DemomoLdkmdtkmof

COSt aubsirk, the ~ of
raarivoraMp a ~atip
authority. -~ b prchdng
~ancithapruduction afcoirm
andcurren .

bd)Tha&n*dbe=I&~
such as for exports and tradm_
andasumntswbe~
conducmdwilllmahuihrti

%“Opedrm toad- cumedy
conducted.

(xii) P1annhl& e asnl pzwiaion
of tachnicd amiatarsa.

[Xiki)Romthe ~ d -~
rnobile-azld

(xiv) Tradara d~~
interests, and titla in Id ~

and real and personal properties.
regardless of the form or method of .he –
transfer.

(xv) The designation of em”pwewr,,:,!
zones, enterprise commuriities. or
viticultural areas.

(xvi) Actions by any of the Federal
banking agencias or the Federal Reser\ P
Banks, including actions regarding
charters, applications, notices. Iictinses.
the supervision or examination of
depository institutions or depository
institution holding companies, acx,ess 10
the discount window, or the provlslon
of financial services to banking
organizations or to any departrnerit,
agency or instnmentality of the United
States. ““

(xvii) Actions by the Board of
Governors of the Fedaral Reserve
System or any Federal Reserve Bank to
effect monetary or exchange rate pol,cy

(xviii) Actions that implement a
foreign affairs function of the United
States.

(xix) Actions (or portions thereo!l
associated with transfers of landr
facilities, title, and real properties
through an enforceable contract cmlease
agreement where the delive-sy ofdw
deed is required to occur promptly after
a specific, reasonable condition is rne”
such as promptly after the land is
certified as meeting the requirements of
the Comprahensiva Environmental
Response, Compensation, and Liabiiity
Act (CERCLA), and where the Federal
agency does not retain continuing
authority to control emissions
associated with the lands, facilities,

‘itgyT%’Gw:i properly,
including bsnd, facilities, and ralated
personal property horn a Federal entity
to another Fedural entity and
assignmerrta of real property, inch.ding
land, fadlities, and ralated personal
property from aFederalentityto
anotherPederalentityforsubsequent
deeding to aiigitde applicants.

(xxi) Actions by the Da@nmnt of the
Treasury to effect ftacal policy and to
exerciaa the bOrrOw@ au~ty of the
united states.

(3) The Wowing actions where the
emisaform era not raeaonably
fOrwaaaW

(i) lnitifd.Outer Ctmtinentd Shelf
lease saba which era made on a broad
scale and am followed by exploration
*vnl&ve*ent plans on a project

(iiiuOdcpowrmarketingactivities
M involve the ac@aition, sale and

%%%pm%% a
dscisiortto rxmktorcarryowta –
conforss@ program such u presmbd
burning actions which are consistent
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with a conforming land management-
plan.

(d) Notwithstanding the other
requirements of this subpan, a
conformity determination is not
required for the following Federal
actions (or portion thereof):

(I) The portion of en aktion that
includes major new or modified
stationary sources that require a permit
under the new source review (NSR)
program (section 173 of the Act) or the
prevention of significant deterioration
(PSD) program (title 1, part C of the Act).

(2) Actions in response to
emergencies or natural disasters such as
hurricanes, earthquakes, etc., which are
commenced on the order of hours or
days after the emergen or disaster
and, if applicable, whi z meet the
requirements of paragraph (e) of this
section.

(3) Research,investigations,studies,
demonstrations,ortraining(otherthan
thoseexemptedunderparagraph(c)(2]
ofthissection),wherenoenvironmental
detrimentisincurredam$for,the’
particularactionfurtbern.airquality
research,asdeterminedbytheState
agencyprimarilyresponsibleforthe
applicableSIP,
(4)Alterationandadditionsof

existingstructuresasapecificall
L irequiredbyneworexistingapp cable

environmental legislation or
environmental regdations (e. ., hush
houses for aircraft engines an!
scrubbers for air emissions).

(5) Direct emissions from remedial
and removal actions carried out under.
the Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) and associated
regulations to tha extent such emissions
either comply with the substantive
requirements of the PSD/NSR
permitting program or are exempted
from other environmental regulation
under the provisions of CERCLA and
applicable regulations issued under
CERCLA.

(e) Federal actiona which are part of
a continuing response to an emergen

%or disaster under pamgra h [d](2) of a
Lsection and which - to takenmore

than 6 months after the commencement
of the response to the eme ency or

Tdisaster under paragraph ( )(2) of this
section are exem t tim the

Lrequirements of s subpart only ifi
(1) The Federal agency taking the

actions m~es a written determination
that, for a specified period not to exceed
an additional 6 months, it is impmctical
to prepare the conformi analyses

w !whichwouldotherwiseerequiredand
theactionscannotbedelayeddue to
overriding concerns for public health

andwelfare, national security interests
and foreign olicy commitments; or

c1(2) For a ons which are to be taken
after those actiona covered by paragraph
(e)(l) of this section, the Fedeml agency
makes a new determination as provided

‘n&Y%:Y:2~J&;:::di0n’
requirements of this subpart, actions
specified by individual Federal agencies
that have met the criteria set forth in
either paragraph (g)(l) or (g)(2)of this
section and the procedures set forth in
paragraph (h) of this sectionare
presumed to conform, exce t as

p7$:EPJzc::$&LzG”
criteria for establishing activities th~t
are presumed to conform by fulfilling
the requirements sat fortA in either
paragraph (g)(l) or Q)(2) of this section:

(1) The Federal agency must clearly
demonstrate using methods consistent
with this subpart that the total of direct
and indirect emissions hornthetypeof
activities which would be presumed to
conform would nok

(i) Cause or contribute to any new
violation of any standard in any area;

{ii) Interfere with provisions in the
applicable SIP for maintenance of any
standard;

(iii) Increase the kequency or severity
of My existing violation of any standard
in an area; or

f(iv Delay timely attainment of any
standard or any required interim
emission reductions or other milestones
in any area including, where applkable,
emission levels specified in the

ap~~bk~~~s%=~~~nable
furtherprogmw,

(B) A demonstration of attainment; or
(c) A rnaintenancaplan:or
(2)TheFedmalagencymustprovide

documentation that the total of direct
and indirect emissions km such future
actions would be below the emission
rates for a conformity determination that
are established in p~~ h (b) of this .

fsection, baaed, for examp e, on similar
actions taken over recent years.

(h) h addition to meeting the criteria
for establishing exemptions set forth in
P-P~ (8)(1)or (8)(2)of this section,
the following procedures must also be
complied with to presume that activities
will conform:

(1) The Federal agen must identify
%through publication in e Federal

Register ha list of proposed activities
that am presumed to conform and the
basis for the resumptions;

(2) The F#eral agency must notify
the appro riate BFA Regional Office(s),

YState and ocal air uality agendea and,
iwhere applicable, e agency deaf ted

runder section 174 of theAct and e

MPO and provide at least 30 days for
the public to comment on the list of
proposed activities presumed to
conform; .’

(3) The Federalagencymust
document ita response to all the
comments received and make the
comments, response, and final list of
activities available to the public upon

?
uest; and
4) The Federal agency must publish

the final list of such activities in the
Federal Register.

(i) Notwithstanding the other
requirements of this subpart, when the
total of direct and indirect emissions of
any pollutant froms Federal action does
not equal or exceed the rates specified
in paragraph (b) of this section, but
represents 10 percent or more of a
nonattainment or maintenance area’s
total emissions of that pollutant, the
action is defined as a regionally
significant action and the requirements
of ~51.850 and ~s51,855 through
51.860 shall apply for the Federal
action.

(j) Where an action otherwise

r
maumed to conform under amgraph

Yfj of this section is a regiona ly=.-
significat action or does not in fact
meetoneofthecriteriain paragraph
(g)(l) of thissection,thataction shall
not b presumed to conform and the
requirements of 551.850 and $551.855
through s1.860 shall apply for the
Fedeml action.

[k) The provisions of this subpart
shall apply in all nonattainment and
maintenance areas,

S S1.464 Confordty ●nalyai9.
Any Fedeml department, a ency, or

instrumentalist of the Federa
government dnganaction~ubjectto
this subpart must make its own
conformity determination consistent
with the requirements of this subpart. In
making its conformity determination, a
Federal agency must consider comments
from any interested parties. Where
multiple Federal agencies have
jurisdiction for various aspects of a
project, a Federal agency may choose to
adopt the analysis of snother Federal
agency or develop its own analysis in
order to make its conformity
determination.

%S1.4SS Reporttng requlrementa.
(a) A Federal agency makin a

r!conformity determination un er
S 51.858 must provide to the appropriate
EPA Regional0t13ce(s),State and local
air uality agencies and, where

%app “cable, affected Federal lmd
managers, the agency designated under
section 174 of the Act and tha MPO a
30 day notice which describes the
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proposed action end the Fe&ml
agency’s draft conformity determination
on the action.

(b) A Federal agency must notify the
appropriate EPA Regional Office(s),
State and local air quality agencies and,
where applicable, affected Fedwal I@
msnager% the agency designated under
section 174 of the Cleao Air Act end the
MPO within 30 days after making a Hnal
conformity datarmimh “onunder
551a58.

$51.358 Publta perueipadom
(a) Upon xwquaat by any eraon

regarding &specific FedA action, a
Federal agency must make available for
reviewitsdraftconformity
determination undvr 551.858 with
sup

F
materials which describe the

ana yticai m@hoda and conclusions
reiied upon in makingtha applicability
analysis and dreft conformity
determination.

(b) AFederalegeswY mustmako
pubiicitsdraftconformity
detenninatiosiundar$51.858byplac@
anb byprosnhmltuh~t in
adailym~ofganeml chdatim
inthesrva afktad~the~sndby
providing 36 &ya * written public
codm~ @tllrlr’& mry famne!I

~?hia
comment period may be mmmsXmt
with any Othsr public tnTOhmalL
such as ocmzsin&WAproceaa

(c)A Federal ency must docummt
Yitsreaponseto theconMw@z

received 0mitadrdt0mf9dty
deterrnhath underSS1=84 mfb
the ~~ -~ ~ ~*
uponrequeatb SSly~~a

dspecific F actkmtithkmdeya
of the find confazmity bmmbtbm

(d) A Federal ~ency must make
public its W conformity
determination under S 51.858 for ●

Faderaiecthnbyp lacinganpticehy
prominent atbmtiavmunt in a daily
newspaper of general cumulation in the
areaaf&cted bythaaction witbin30
days of the finalconformity
determination.

$&anayoi oenlUd@

(a] The conhdty ~tuada Federal
action automatically lapetm5 y- *
bdateafiadcdordty
detmnhmthn is mportad undair
s 51.85s, Umleaatbe Pe&rd action has
been completed or a conbaoM

T
haabeencosstrnencedto

!mp emant that Federal actionwithin ●

reaaonablo time.
b) ongoiq Federalactivitieta

given site M cmxtfrmonaprogmaa
are not new actions anddonot~
periodic radetm.mimtima so @ ~

suchactivitiesam withinthescopeof
the Fu3aJconformity determhation
r~~~~~~~S~~~ty

determination is made, the Faderai
action is changed so that there is an
increaaein tbetotaiofdirect sod
indirect erniaeions above the levels in
S51.853(b), a new c.maformiiy
determination is requird

SS1.5511 CrRartafor *termtnlrlg “
conformity of generai Fedemi eettona.

(a) AO action required under $ s1.853
to ham a conformity determination for
a speci5c pollutant, will be determined
to conform to the applicable SIP if, for
each poUutantthat exceeds the rates in
551.853(b), or otherwise mquirasa
conformity determination due to the
total of dirwt and indirect 0111iSSiO14S
hom the action, the action meets the
re@mmti of pmmgmph(c)ofthis
Section,andmm anyofthefOhWh3g

mqdtia.nutam,dlemtal
of direct an indirect emissions horn
the action are zpecilBall Ident@fiaad
acanmtedklnthebpp L
attainment or maintenance
demonatratimu

(2) For ozone or nitrogen dioxide, the
total of direct and indfrect emissions
fmmtileacuon ar9filIlyoHiwtwfthin
the same nonattainment or maintenanw
area through a *onto the applicable
SIPor asimilarly anfomaMe meaaum
that ●M emission reductions so that
there is no net incmaae in emissions of
that

ponutan4 axce t
ozoneand _ dioxide, thv totaf
directand indinxt ernMons filmstiof
actionmaut the

t
(i) Spe@&ld b-l) ~-

section,basedon- eirqoaiity
Innam&&tydairquai tty

(ii)hisdtbe
WRRsE2?altd, k

=~’&JJ$J’$

Sectiow
f;gygmg gle-

rasponsibleh b s-
detmdnez~m amwkiea$rquelity

=-=-k
fromtha~-tho

7-specihdinparagraph(bl dsis
-bmaaioslkloaLakqnd&
modeb tiydw or
(i4VVksthse ~p&&!i@

=l’OSDOnSitik ti =

indirect emissions from the action meet
the

%
Uirernents s “fiad in paragraph -

(-b)of “ section! r ad on areewlde
modeling, or meet the requirements of
paragraph (a)(5) of this serkiom or

(5) For oznneosnitrogendioxide,and
forpurpoeaeof pwagraphs(a)(3Mi)and
(a)(4)(ii) of this sad.icm, each portion of
the action or the action as a whole meets

“~~~h~~A%~:p%~~:
revision to an area’s attainment or
maintenance damonstra tin after 1990
and the State makes ● rkemnination as
provided in eragraph (sN5)(iXA)ofthis

Lsectionorw retheStatamakesa
commitmentosprovidedinparagraph
(eX5)(il(B)ofthiseectiosu
(A)Thetotalofdhct endindirect

emissionsfromtheaction(orportion
thertdjisdatemind anddocumented
bytheStateagencyprimaril

Lrespoaaihleb &a #icab SaPto
resaltb 4M ofemissionswhich,
togptherwithallotheremissionsinthe
mnM@ment (aMdsltanance)m,
wouldnotexceedtheemissionsbudghs

es?
specifiedinthea
(B)Thetotalo and~ =

emissions~m theection[orportion’‘
thereofjisdetemhed

%X%X%#ltiKzi+
which,togetharwithallotheremissiorrs –
inthen~ (or rnaisltenenca)
area. wmlid OxCad an Fansl.tii#t

P
SPecMed b the*p
StateGovernoror e~s
dedgnaefmSIPactimmmakas~writ.ttm
(xmuniwto EPAwhichhmhdestha
following
(1)A spacificache&lefor●doption

andsubmittalofsmia&n totheSW
wbkhwosdridsievetheneeded
emissicmmd@kms primtob time
emhsiona&amdMFtukwsisction
wouldmcox
taxdml~d—~

forincorporationintotheSIPwhich
vmuidresldtioahlvdofemkahns
which,togedmrwithallotb emissions
intho~or~
area,- M - allyOmissions

‘U($:%====%%%%l!
applicabb=ti=~~ behg

dMsd “tlw%dwal
7action,andthat10CSauthrntyh

r~~~~~

%(4)A
~+ U*

~* p- qpcie$hew
requiredallreasonable mig
me~ ~ vdthtiaei. racthl:
and

—

(51Writt- *ux?SiOa ISMAWiing
allairquali analyses supporting the
confoavsAiyL.;
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(C)Where a Federal agency made a
u conformity determination based on a

State commitment under paragraph
(a)(5)(i)(B)of thissectton,such a State
commitment is automatically deemed a
call for n SIP revision by EPA under
section 11OG)(5)of the Act, effective on
the date of the Federal conformity
determination end raquiring response
within 18 months or any shorter time
within which the State commits to
revise the ap liceble SIP;

J&(ii) The a on (or ~cnsti~~ty
determined by the
included in a currant tremspmtstion
plan and transportation hn rovement

1P- which have been und to
conform to the applicable SIP under 40
CFR Pert 51, submwtT, or40 CFRPart

93, siib art A; -
.

A(iii) e action (or portion thereofj
fully offsets its emishna within the
same nonattainment or maintenance
areathrough ● revision to the applicable
SLPor an equally -able measure
that effects emission reductions equal to
or greaterthan the total of direct and
indirect emissions horn the action so
that there is no net increase in
emissions of that ollutsnt;

(iv) Where EPA% not approved a
revision to the rislavant SIP attainment
or maintenance demonstration since

w 199o, the totaJ of direct end indirect
emissiom km the action for the future
years (described in $ S1.8!J9(d))do not
incrsese emissions with respect to the
baseline emission~

(A) The baseline emissions reflect the
historical activity levels that occurred in
the geographic area effected by the
proposed Federal action during

(1) Calender year 109tX
(2) The calendar year that is thohasia

for the clsssi5cation (or, where the
classification is based on multi le years,

$the most representative year), a
classification is promulgated in 40 CFR
part 81; or

(3) The year of the baseline inventory
in the PM-10a plicableS@
(B)Thebese&eemissionsarethe

totalofdirectendindirectemissions
calculatedforthefutuxe
(dtihd in$51.S39(d)~-the
historicactivitylevels(describedin
paragraph(a)(S)(iv)(A)ofthissection)
andappropriateemissionfactorsfor the
future year%or

(v) Where the action involves ~i~

rJ-
water and/or wastewater pro
projects sresizadtomeeto ytheneeds
of population projections that am in the
ap Iicable SIP.

6 ] The ereawide end/or local sir
w quality modeling analyses must:

(1) Meet the requirement in $ S1.S3q
end

(z] Show that the action doesnok

O)Causeorcontributetoanynew
violationofanystandardinanysrwxor
(ii]Increasethekequencyorseverity

of any existing violation of any standard
in any sma.

(C)Notwithstanding any other
requirementsof this section,anaction
subject to this subpart may not be
determined to conform to the applicable
SIP unless the total ofdirectand
indirectemissionstim theactionis in
compliance or consistent with all
relevant requirements end milestones
contained in the applicable SIP, such es
elements identified es part of the
reasonable further rogreas schedules,

dassumptionss ad In the attainment
or maintenance demonstration,
prohibitions, numerical emission limits,
and work practice requirements.

(d) &Iy mslyses uire~~ddgyhis
%tedsection must be comp

mitigation requirements neassary for a
finding of conformity must be identiiled
~~&e determination of conformity

gsl.sw Pmadumaforaonformny
~ofgsnerat-actlom

(a) The analyses
subpartmust be *“dm”on the latest
Pa Umnlptionu

(1) All planning assumptions must be
derived horn the estimates of
pO@8tiLKt, 01@3YMSMittmvel, and
congestion most recently app2wed by
the MPO, or other agenq authorized to
make such estimates, wham available.

(2] Any revisions to these esttmates
Usedeapertofthe confordty
determination, including projected
Shifts in gaographia Iooetlon or level of
po~~~t empl~mt travel,and

dZ!X
congestion,mustbeapproved the
MPO orothersgsaqautho
makesuchestimatesfortheurba%a
(b)Theanalyses

subpart must be IM3-”””on the latest end
most accurate emission eettrnstion
techniques available as described below,
unless such techniques are
lnappropriateo If such techniques are
inappropriate and written approval of
the EPA Regional Adminhtmtor is
obtained for any modification or
substitution, they ma be modified or
enother technique suLti tutedonacese-
byase basis or, wham a
a generic basis for ●=ixa”agencyprogram.

(1) For motor vehicle emission% the
most current version of the motor
vehicle emissions model speci5ed by
13PAandavailable foruseinthe
pmpuatiOnortion ofSXPainthat
StatemustbeusedforthaOOnfOmd
analysisaa

F
zadinparagrsphe)(1)

(~)and(U)O thiS section:

(i) The EPA must publish in the
Federal Register a notice of availability
of anynew motor vehicle @ssions
model; and

(ii) A grace period of Ihree months
shall applyduringwhichthemotor
vehicleemissionsmodelpreviously
specifiedbyEPAasthemostcurrent
version may be used. Conformity
analyses for which the analysis was
begun during the ce period or no

Tmore than 3 years efore the Federal
W notice of availability of the
latest emission model may continue to
use the previous version of the model
specified by EPA.

(2) For non-motor vehicle sources,
including stationary and area source
emissions, the latest emission factors
spacifted by EPA in the “Compilation of
Air Pollutant Emission Factors (AP-
42)”1 must be used for the conformity
analysis unless more accurate emission
data are available, such es actual stack
test data horn stationary sources which
am part of the conformity analysis,

(c) The sir quality modeling qpelyses
raquhed under this subpart mu be

fbased on the applicable sir qua ty
models, data bases, end other
mqdmmentsspecifiedinthemost
recentversionofthe“GuidelineorIAir
~ty ~~b ~)” (1988),
including supplements (EPA
publication no. 450f2-78+27R) z,
Unlaslx

(1) ThIS guideline techniques are
ins ropriate, in which case the model

%may modified or another model
substituted on ● case-by-case basis or,

P
where appro to, on a generic basis for
aspdOc F eralsgency progrsm; aod

(2) Written approval of the EPA
RegionaIAdmhMrator is obtained for
any modiketkm or substitution.
(d]Theanalysesrequiredunderthis

subpartexcept5S1.858(a)(l),mustbe
Wonthetota lofdirectandindhct
emissions*m theaction and must
reflect emission scenarios that are

ad to occur under each of the
Tfo owing cases:

(I) The Act mandatedattainmentyear
or,ifapplicable,thefarthestyearfor
whichemissionsam projectedinthe
maintenanceplan;
(z)Theyearduringwhichthetotalof

directand indirect emissions horn the
action is eurpadd to be the greatest on
en aonual baa@ and

(31 MY ear for which the a plicable
#SIP epeci~ an emissions bu get.
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$51.660 Mltigathnofdr qualltyImpacta.
(a] AI-Iymeasures that am intended to

mitigate air quality impacts must be
identified and the process for
implementation and enforcement of
such measures must be described,
including en implementation schedule
containing explicit timelines for

‘m~~~~t~~~~eminingtiat a Federal
action is in conformity, the Federal
agency making the conformity
determination must obtain written
commitments from the appropriate
persons or agendes to im Iement any

&mitigation meaeuma whi are
identified as conditions for making
conformity determAnations.

(c) Persons or agencies voluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obli ations of such commitments.

(~ In instances where the Fedeml
agency is licensing, permitting or
otherwise approving the action of
another governmental or private ent.it :
approval by the Federal agency must L
conditioned on the other entity meeting
the mitigation measures set forth in the
conformity determination.

(e) When necaasary because of
changed circum stances, mitigation
measures may be modified so long as
the new mitigation meaeuma continue
to support the conformity
determination. ~y proposed change in
the mitigation measures is subject to the
reporting requirements of551 .856 and
the public participation requirements of
~51.857.

(fl The implementation plan revision
required in $ S1.851 shall provide that
written commitments to mitigation
measums must be obtained prior to a
positive conformity determination and
that such commitments must be
fulfilled.

(g) Afier a State revises itslNP to
adopt its general conformity rules and
EPA approvea that SIP revision, any
agreements, includin mitigation
measures, neces f

Y
or a conformit

determination will both State m J
federally enforceable, Enforceability
through the a plicable SIP will ap Iy to

E c1all ersons w o agree to mitigate red
if’an indirect emissions associated with

a Faderal action for a conformity
determination.

PART93-DETERMINING
CONFORMITY Of PEDERAL ACTIONS
TO STATE OR PEDERAL
iMPLEMENTATION PUNS

1. The authority citation for part 93
continues to mad as follows:

AuthOri~ 42 U.S.C 7401-7671p.

2. Part 93 is amended by adding a
new subpart B to read as follows:

subpartB-Dstermlnlng Conformityof
GeneralFederal Actfom to State or Federal
Implementetlon Plan.

sac.
93.150 F?ohibitlon.
93.151 State implementation plan [SIP)

ravision.
93.152 Definitions.
93.1s3 Applicability.
93.154 Conformity analysis.
93.155 Re orting requirements.

!93.156 Pu lic participation.
93.157 Frequency of conformity

determinations.
93.158 Criteria for determining conformity

of general Federal actions.
93.159 Procadurm for conformity

determinations of general Federal
actions.

93.160 Mitigation of air quality impacts.

Subpmt E-Dotormlning Conformity of
Gonoml Fodoml Actions to Stat. or
Podami Impiomontation Plans

Sm.lso Prohtwom
[a) No depatt.ment, agency or

instrumentality of the Fedeml
Governmentshall engage in, support in
any way or provide 5andal assistance
for, license or permit, or approve any
activity which does not conform to en

ap&H%S1~%l&%J%&ea
determination that a Federal action
conforms to the applicable

&
im lementatton plan in accordance
wi the requirements of thissubpart
beforethoaction is taken.

[c) Pam ph (b) of this sectiondoes
rnot inclu e Federal actions wherw

(1) A National Environmental Policy
Act (NEPA) analysiaweecomplated as
evidenced by a final environmental
assessment(W, environmental impact
statement (EIS], or finding of no
significantimpact(FONSI) that was
preparedrior to January 31, 1994; or

(2)(i) F$or to December 30,1993, an
environmantel analysis was commenced
or a contract was awarded to develop
thes

P
5C environmental analysis:

(ii Suffident envtronmentel analysis
is com leted by March 1S, 1994 so that

Jthe F end agency may determine that
the Federal action 1s in conformity with
the specific requirements and the
purposes of the applicable SIPpursuant
to the agency’s affirmativeobligation
under section 176(c) of the CleanAir
Act (Act); and

(iii) A written determination of
conformity under section 176(c) of the
Act hasbeen made by the Federal
agency responsible for the Federal
action by March 15, 1994.

(d) Notwithstanding any provision of
this subpart, a determination that an

action is in conformance with the
applicable implementation plan does
not exempt the action from any othbr
requirements of the applicable ‘
implementation plan, the Natimral
Environmental Policy Act (NEPA], or

the Clean Air Act (Act).

S93.151 Stat. Implamantatlon plan (SIP)
revlelon.

The Federal conformity rules under
this subpart, in addition to any existing
applicable State requirements, establish
the conformity criteria and procedures
necessary to meet the Act requirement ts
until such time as the required
conformity SIP revision is approved by
EPA, A State’s conformity provisions
must contain criteria and procedures
that are no less stringent than the
requirements described in this subpart
A State may establish more stringent
conformity criteria and procedures only
if they apply equally to nonfederal as
well as Federal entities. Foliowing EPA
approval of the State conformity
provisions (or a portion thereof) in a -
revision to the applicable SIP, the
approved (or ap roved ortion of the)-—

: i“State criteria an proce ures would . ~
govern conformity determinations and
the Federal conformity regulations
contained in this part would apply onIy
for the portion, if any, of the State’s

f
conformi provisions that is not
approved y EPA. In addition, any
previously applicable SIP requirements
relating to conformity remain
enforceable until the State revises its
SIP to specifically remove them from
the SIP and that revision is approved by
EPA,

$S3.1S3 DefinitlOne.
Terms used but not defined in this

[
art shall hava the meaning given them
y the Act and EPA’s regulations (40

CFR chapter I), in that order of priority.
Affected FedemJ Jand manager means

the Federal agency or the Federal
official charged with direct
responsibility for management of an
area designated as Class I under the Act
(42 U.S.C. 7472) that is located within
100 km of the pro oeed Federal action.

YA pJicabJe Imp ementation pJan or
fapp icabJe SIP means the portion (or

portions] of the SIP or moat recent
revision thereof, which has been
approved under sectton 110 of the Act,
or promulgatedunder section 11O(C)of
the Act (Federal implementation plan),
or promulgated or approved pursuant to
regulations promulgated under section
301(d) of theAct and which implements
the mlevent requirements of the Act.

Areawide airquaJifymodeJing
anaJysis means an assessment on a sca!e
that includes the entire nonattainment
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or maintenance area which uses an airu
quality dispersion model to detemnine
the effects of emissions on air quality.

Cause or contribute toa new violation
means a Federal action that:

(1) Causes a new violation of a
national ambient air quality standard
(NAAQS) at a bcation in a
nonattainment or maintenance area
which would otherwise not be in
violation of the standard during the
future period in question if the Federal
action were not taken; or

[2) Contributes, in conjunction with
other reasonably foreseeable actions, to
a new violation of a NAAQS at a
location in a nonattainment or
maintenance area in a manner that
would increase the bquency or severity
of the new violation.

Caused by, as used in the terms
“direct emissions” and ‘“indimd
emissions,” means emissions that
would not otherwise occur in the
absence of the Federal actiom

Criteria pdutant or standard means
any pollutant for which there is
established ● NAAQS ●t 40 CFR part 50.

Directenu”ssions means those
emissions of ● crhria pollutant 0s its
precursors that are caused or initfatad
by the Federal action and orxur ●t the
same time and place as the action.

L lhterge~cy means a situation where
extremely quick action on the part of the
Federal agencies involved is needed and
where the timing of such Federal
activities makes it impractical to meet
the ukementsofthfaaubparLsuchaa

7naturadisasters llke hurricanes or
earthquakes, dvil didwbanaa such aa
terrorist ads aud military mobilizatioru

Emissions budgets am thoaa portiana
of the applicable SIP’s projected
emission inventories that describe the
levels ofemissions(mobik Stetianary,
area,etc.) that mvido far meeting
reasonable furtle r progr9aamilestm-
attainment, andhr makii for any
criteria pollutant or its pmcumom

Emissions offsets, far purposesof
$93.158,are erni.sdons reducttona
which am Uantiflabk cmdatmt with

%the applica le S~ attainmmt and
reasonable further ~
demonstration aurplue@ reducttona
required by, and tited to, other
applicable SIP proviai~ mforueble at
both the State and Federal Ievel& and
permanent witllinthe timdmmo

‘%%$!$%%XIJ%%
a contfJlu@j pmgmm ma
mtsansemissima thatere

u %%z7.Fti=”’
emissions that occur due to dmequent
&Xivitfe&urdaea8uch ectivltiaeem
required bythe Federal agmcy. WInm

an agency, in performing its normal
pro

r
m responsibilities. takes actions

itse for imposes conditions that result
in air pollutant emissions by a non-
Federal entity taking subsequent
actions, such emissions are covered by
the meaning of a continuing program
responsibility.

EPA means the Environmental
Protection Agency.

Federal action means any activity
engaged in by a department, agency, or
instmmentelity of the Federal
government, or any activity that t
department, agency or btrumentality
of the Federal government supports in
any way, provides finandal assistance
for, licenses, permits, or approves, other
than activities related to transportation
plans, programs, and projects
developed, fimdd or ● proved under

altitle 23 U.S.C. or the F eral Transit Act
(49 U.s.c 1601 etseq.).where the
Federalaction h ●permiL-, or
others provalforsome aapectofanm-

JFede undertaking, the relevant
activity is the part, rdon, or phase of
the non-Federat un kgtit
requires the Federalpermit,license,w
appmvaL

f%dendap~rna fbrpwpaeea of
this eltbtmst ● Federerdmmrtmmt.

~-”
Incrwsethefruquencyorsewri

aany existfngviohrtr”onofanyMm h
any areamama to COWa
nonettainment ama to exceed a standard
momoften ortocauaea violatfonata
grea~ concentzattan then prevkdy
existed and/or would otkwfae exist
during the future period hi queatton, if
the project wem not imphsmmted.

Jndiruct errksions mama those
emissions o~tiuiteria pollutant or its
P~

(1) Are Cauaakby the I%deral adlan,
butma occur later fntimeandfarmey
behrtLernovedin dMllafmmthe
&uxtslJbu#re still reaamably

(2) The Fkeral agenqcan
pMCbSb~ control and will mafntdn
control over due to a cmtinufng

p- _~tY of the Faderd
-“

Locafafr qualJtymdJ&ig!&igig
meanaan~
irnpactaonascaleanmuerthmthe
entfmnmawnmmtarmainwma
-, incIudfng# for exampk, Cqeated
roadway intuae@ma andhighweyear
trandttarmin4 whichuseaemafr

x%!LT&!i2*=
Maintenanw area mama an area with

Smabtmma Ianappawedlmdar
Jsection 175A the Ad.

Maintenance planmeans a revision to
the applicable SIP, meeting @
m uirements of section 175A of the Act..

% etmpolitan Planning Organization
(MPOl is that organization designated as
being responsible, together with the
State, for conducting the continuin~
cooperative, and comprehensive
planning process under 23 U.S.C. 134
and 49 U.S.C 1807.

MY/estone has the meaning given in
sections 182(&l(l) and 189(c)(1) of the
Act.

Natfonof ambient air quality
standards (NAAQS)are those standards
established pursuant to section 109 of
the Act and in@de standards for
carbon monoxide [CO), lead (Pb],
nitrogen dioxide (NOZ),ozone,
partktdate matter m-10), and sulfur
dioxide (SOZ).

NEPA is tho National Environmental
Pollcy Act of 1969, as amended (42
U.S.C4321etseq.).

Nonati”nment anm means an area
designated as nonattainment under
section 107 of the Ad and described in
~ ~ pti 81,

Rwcumam ofa m“tena polluta-Zare:
(1) For mono, nitxogen oxides @JOx),

unlaaa an area ISexempted horn NOX
requirements under section 182[f) of the
A&&~~~Iatile organic compounds

:
(2) For -10, those pollutants

described in the PM-10 nonattainment
area a plicable SIP as signiihmnt

LContri ore to the PM-1o levels.
Reaeanab&@eseeable emissionsare

P- futureIndhct emissions that
are idantifled d the time the conformity
daterminatlm la madti the location of
Suchamisdmefaknowrtandthe
emiselmaarequantifiable,asdescribed
anddawnmted by theFedensl agency
baaed on ha otwr information and after
reviewing any inbmation presented to
the Federalagency.

Regional water and/or wastewvter

r
pro Include constmction, operation,
an mdntmanca of water or wasteweter
convqancea,waterorwastewater
traabnentfscilittee,andwaterstorage
msmoirewhichaffectalargeportionof
anmettdnmentormaintenancearea.
~~*m? tactionmeansa

WhiChthedirectand
indirectemiseimtaofanypollutant
repmamtlO~ ormoreofa
nonattainmmtormaintenancearea’s
emissioninventoryforthatpollutant

T&of dinwt andindirectemissions
meanetheeunlefdlre ctandhlirect
amiaafma~mddacraWa
caueedbythe Fedesalactimuk. the
“net” emiashs condderlng all direct
and bdtrectesniadm al’heportionof
emisaiona ~amexemptar
preaumadto conform UBder s 93.153 (c),
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(d), (e), or (fj are not included in the
“total of direct and indirect emissions.”
The “total of direct and indirect
emissions” includes emissions of
criteria pollutants and emissions of
precursors of criteria pollutants.

$93.153 APPllcabillty, - “
(a) Conformity determinations for

Federal actions related to transportation
plans, programs, and projects
developed, funded, or a proved under

Ititle 23 U.S,C. or the Fe erd Transit Act
(49 U.S.C. 1601 et seq.) must meet the
procedures and criteria of 40 CFR art

(#’51, subpart T, in lieu of the proce urea
set forth in this subpart.

(b] For Federal actions not covered by
paragraph (a] of this section,a
conformity determination is required for
each pollutant where the total of direct
md indirect emissions in a
non.attainment or maintenance area
caused by a Federal action would equal
or exceed any of the mtae in paragraphs
(b~:jf:~P) of this section.

o~s of para~ph~)of”
%thissection,efollowing rates apply in

nonattainment areas (NM’s):

LTonal

oz:an&ocKw: NoX):
...............................

saveraNM’s ...............................
Extmna NM’s .............................
Cmerozmaw$oumidaan

Ozolwtmapcutregbn ..............
Marginatandmodafatawstn.

skis an Ozonatransprtra@nL
Voo ..............................................
N& ...............................................

carbonTnculoti
All NM% .......................................

so20r No’z
AUNM% .......................................

PM-1o
ModerateNM’s ............................
SelkuaNM’s ...............................

Pb:
Al NAA’s .. ..... .. .. ............. .... .. ..... .. ..

xi
10

I@

12

100

100

100
To

25

(21 For purposes of paragraph(b] of
this section, the following rates apply in
maintenance areas:

oz~&o~cif&m
..................

Ozona(vOo’s):
Malntmenca areas In- an

OZma~ ragbn. ............
mmmalwearaaaOu&Mean

Ozona~ raglon..............
carbonmono-.

N M@mmmcae ..................
Phu-lo
Aumm$nama Araaa..................

Pb:

Tone/
year

100

50

100

100

100

AllMMmanca Areas .................. I 25

(c)Therequirementsofthissubpart
shallnotapplytothefollowingFederal
actions:

(1) Actions where the total of direct
and indirect emissions are blow the
emissions levels specified in paragraph
(b) ofthissection,

(2) Actions which would result in no
emissions increase or an increase in
emissions that is clearly de minimis:

(i) ~udicial end legislative
proceedn s.

L(ii) Con uing and recurring
activities such as permit renewals where
activities conducted will be similar in
scope and opemtion to activities
currently bein conducted,

(iii) Rulemkg and policy -
develo ment and issuance.

(iv) #outine maintenance and repair
activities, including repair and
meintenencs of administrative sites,
roads, trails, and fhcilitiea.

(v) Civil and criminal enforcement
activities, such as investigations, audits,
inspections, examinations,
prosecutions, and the trdning of law
enforcement raonnel.

(vi) AA tive actions such as
persomel actions, organiutional
changes, debt management or collection,
cash management intamal agency
audits, program budget ropoede, and
matters relating to the aL stration
end collection of texea, duties and fees,

(vii) The routine, marring
transportation of materiel and
+eL

(viii) Routine movement of mobile
aeaets,suchaashipa andaircr@in
home portreassignmentsandstations
(whennonew supportfacilitiesor
personnelarerequired]to

F
as

operationalgroupsandor orrepairor
overhauL

(ix) Maintenance dred
P

and debris
disposal where no new eptha are

*ATL”X$?.

ap&’i0.’.5%%&s~ihefoliowin&
with respect to existing structures,

k
roperties, facilities and lends where
ture activities conducted will be

similar in scope and operation to
activities currently being conducted at
the existing strwhma
facilities, and lan&, k;~~$
relocation of personnel, disposition of
fedarally4Nvmsd mciatin ahumrea,

8pro~ea,fedlitiea,an lends,rant
subddiea,operationandmaintenance
costsubsidiaa,theexerciseof
mceiverahiporconaervatorship
authority,eseistanceinpumhasing
strudum,andtheproductionofcoins
andcurrency.
(xi)Thegrantingofleases,licenses

suchasforexportaendtrade,permits,

and easements where activities
conducted will be similar in sco e“and

E-operation to activities currently, eing
conducted.

(xii] Planning, studies, and provision
of technical assistance.

(xiii) Routine operationof facilities,
mobileassetsand equipment.

(xiv) Transfera of ownership,
interests, and titles in land, facilities,
and real end personal properties,
regardless of the form or method of the
transfer,

(xv) The designation of empowerment
zones, enterprise communities, or
viticultural areas,

{xvi) Actions by any of the Federal
banking agencies or the Federal Reseme
Banks, including actions regarding
charters, applications, notices, licenses,
the supervision or examination of
depository institutions or depository
institution holdincompanies,accessto

fthediscountwin ow,ortheprovision
offinandal saMces to banking
organizations or to any department, -
agency or instrumentality of the United
States. .—

(xvii) Actions by the Board of = “
Governom of the Federal Reserve
System or any Federal Reserve Bank
necessary toeffectmonetary or
exchange rate policy,

(xviii) Actions that implement a
foreign affairs fimction of the United
States.

(xix) Actions (orportionsthereon
assodated with transfersofland,
facilities,title, and real properties
through an enforceablecontractor lease
agreementwhere the deliveryofthe
deed is m@red to occur promptly after
a specific, reasonable condition is met,
such as romptly after the land is
certiff J as meeting the requirements of
CERCLA, and where the Federaf agency
doea not retain contiuing authority to
control emissions associated with the
lands, facilities, title, or real properties.

(XX)mhrs of real propem,
including land, fadlities, and related
personal property horn a Federal entity
to mother Federal entity and

r
asai entsofrealproperty,including
lan,fsdlities,andredatedpersonal
propertyfromnFederalentityto
anotherFederalentityforsubsequent
deedingtoeligibleapplicants.
(xxi)Actions by the Department of the

Treasurytoeffbct!ISCSIpolicyendto
exerdsetheborrowingauthority of the
UnitedState&
(3)Actionswheretheemissionsare

notreasonablyforeseeable,suchasthe
following

.-

(i)InitialOuterContinentalShelf
leasesaleswhichammadeonabroad
scaleandarefollowedbyexploration
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and development plans on a project -
w level.

(ii) EIectrlc power marketing activities
that involve the acquisition, sale and
tra.msmission of electric energy.

(4] Actions which implement a
decision to conductor ~ out a
conforming program such as pre.bibed
burning actions which are consistent
with a conforming land management
plan.

(d) Notwithstanding the other
requirements of this subp~, o
conformity determination is not
required for the followingFederal
actions (or portion thereof):

(1) Thepordonof an action that
includes major new or modi5ed
stationary sources that require a

r
t

under the new source review (N R)
program (section 173 of the Act) or the
prevention of ai@5cant deterioration
program (title L part C of the Act).

(2] Actions in maponee to
emergendea or natural dtaastera such os
hurrican~ earthquakes, etc., which am
COlllmeSlC9don thS OrdSSOfh- 02
days after the emergen ‘or diaastm

3and, if applicable, whi meet the
requirements of paragraph(e)of this
section.

(3) Research, beatigationst Studiu
demonatrationa, w trdning (otk -w
those exempted under paragraph (C)(2)
of this Section), where no SnvImnmental
detriment is incurred antior, the
particular don AUtlMre air r@ty
research, as&tedlWdbyth8state
agency rirnully responsible for the

tapplica la SW,
(4) Alteratim an~addid.did

existing ~
Zcebrequired bynaworexMngapp lo

environmental l@alation or
environmental regulations (e. ., hush
houses for aimraft engines an!
scrubbem for air emissions).

(5) Direct ernisdons brn remedial
and removal actions carried out under
the ComprehensiveEnvironmental
Response,Compensationand Liability
Actand -td mgulationato the
extent such emissions either comply
with the substantive.mpimmente of the

(e)Federalactions which are pert of
acontinuing meponaetoanemergen
or disasterunderparagm.h(d)(2)Of

L
&

aectionandwhich ensto takanmom
than 6 months after the @mmencemsmt

w of the response to the emergency or
disaster under ph (d)(2) ofti

TthoSection areexem
requirementsof lie subpartonly if

(1) The Federalagencytakingthe
ationsmakesawrittendetermination
that, fornspecifiedperiodnottoexceed
enadditional6months,itisimpractical
topreparetheconformianalyses

%swhich would otherwise required and
the actions cannot be delayed due to
overriding concerns for public health
and welfare, national security intemata
and foreign @icy commitmen~, or

(2) For achons which are to be taken
afterthoseactionscoveredbyparagraph
(e)(l)ofthissection,theFederalagency
makesanew determinationosprovided

‘hwdw&~*-””
requirementsofthissubpmtactions
s edfiedbyindividualFederalagendas
& thavemetthecritwiasetforthin

section=** w(l)or(8)(2)of*
eitherp

Uraeaetforthin

presumedtoconform,e
##raph ow& section.providedin

(glfieF agencynn@masstthe
criteriaforeetablisldngecthdtieethat
arepreaumedtoconf6mnbyhllfUl@
therequirementsad forthfneither
pT~hF@~~l##~f~:

demonatmtellsingmathodscmdstent
Wtththissubpartthatthotoealofdirect
andhdirectemisdonafmmthe~of
activitieawhichwouldbepmeumedb
Conformwouldm
(i)cauaeorcomtribstetoanynevv

violationofanystandadinan ~
L(ii)Interferewithprdsions b

a~h~b SIPk ~ ofany

(iii)hllmaaethe&equemyorseves@
ofanyeldaung~ ofasy~
inan -Or

(irrDolaY -Y amaimwntofmty
Standard oranymquiradintaf.m
ernfssimlrukthmaor otk~
inanyareaincMsr& -w-.
emisaionlevsda apdfiodinthe

apg~::*&TAb

furdl- progmma;
(B)Admm@mtbofaMnnsenCor
(~Amdn~pha
(2) The Federal apcy muet

documentationthattheW
andhdrected aahmah’omauchh
actionawould be below tbeemiadon
:ee~ewg detmdnauom that

-“”waecdombaedf orsoramp Onaimilar
actions taken over recent yearn

(h)hladdition tomeetingtllecrheria
fix establb.hinemmpbna@ forthin

!WWIWb @ 1)- (8)(21ofw SecdonD
thefolAow@proceduremustalsobe
complied with to praaume that activities
will conform:

(1) The Federal agen mF@&Nify
xthrough publication in

Register its list of proposed activities
that are prtmurnad to conform and the
baais for the prwurnptions;

(2) The Federalagencymust notify
the appm riate EPA RegkmalOffice(s).

fState and ocai air uality egencies md,
where applicable, &e agency designated
under section 174 of the Act and the
MFO and provide at least 30 days for
the public to comment on the list of
proposed activities presumed to
conform;

(3) The Federal agency must
document its response to all the
comments received and make the
comments, response, and final list of
activities available to the public upon
requee, and

(4) The Federal agency must publish
the tinal list of such activities in the
Federal Register.

(i) Notwithstanding the other
e~m of this subpart, whenthe
totalof directmd indirectemissions of
any pollutant horn ● Federal action does
not equal m excaed the rates sp&ified
in paragraph(b)of this Section,but
repeeents lOpercentormoreofq “
nonatMnment or maintenance d?ea’s
total emiaaiom of that pollutant, the
action is &tied as a regionally

Y
cant action and the requirements

0 $93.150 and $393.155 thrO@

93.160 shall apply for the Federal
adior&

(j) Whel’9 SOaction othenvise

K%%%%e.%%%%lFh
ai@cant action or doea not in fact
meet one of the criteria in paragraph
(g)(l) ofthia section, that action shall
not be presumed to conform and the
mquimrnants of$ 93.15o and $$930155
through 93.160 shall apply for the
Federal UtbL

(k) Th9 PrOtiiM1.S of thiS subpart
shallapplyinallnonattainmentand
mdntenanciim

Swlu CedadtYq

a\=#~F;;~v’”
owsnunent6 anactionsubjectto
thlesubpartmustmakeitsown
confomitydeterminationconsistent
withtherequirementsofthissubpart.In
makin itsconformitydetermination,●

r!iFade agencymust mnsidercomments
fromanyhtemdsdpertieaWhere
multipleFederaIagendashave
jurisdictionforvariousaspectsof a
p@LaFtiAWW~Ytib
adopt the analysis of anotherFederal
eq * develop its m analysis in
o=.=its conformity
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933.1s6 ~~

(a) A Federal agency makin a
fconformity determination un er

$93.158 must provide to the appropriate
EPA Regional Office(s), State and local
air quality agencies and, where
applicable, affected Federal land
managers, the agency dasignatdd uncle?
section 174 of the Act and the MPO a
so day notice which describes the
proposed action and the Fedeml
agency’s draft conformity determination
on the action.

(b) A Federal agency must notify the
appropriate EPA Regional Ofike(s),
State and local air quality agandea and,
where applicable, affbctad Faded land
managers, tha agancy designated under
section 174 of the Clean Air Act and the
MFO within 30 days after making ● final
conformity determination under
S93.158,

333.1s6Fustepemaptal.
(a) Uponrequestbyany n

rregardingaspecificFedem action,a
Federalagen

d
mustmakeavailablefor

reviewits Confbrrnity“
determinationunder593.158with

1’
sup orting matertala which describe the
ana ytical methods and conclusions
relied upon in making the applicability
analysis and draft conformity
determination.

(b) A Federal agency must meka
public its draft conformity
determination unders 93.158 by placing
a notice by prondnent advertisement in
a daily news per of general ckulation
in the area &by the actton and by
providing 30 daya for writtan public
comment prior to taking any formal
action on the draf! determination. llda
comment period may be concurren t
with any other public involvemen~
suchaaocrmra Inthe NEPAp~

(c) A Federal agency must document
its response to all the comments
received on its draft conformity
determination under S93.1s8 end make
the comments and responses ●vailable,
upon request b any person regadng a

Kspecific Fade action, within 30 daya
of the final conformity ~on.

(d) A Federalagencymust make
puldic its final conformity
determination under 593.158 for a
Federal action by placing● notice by
pmrninent advertisement in ●daily
newspaper of general circulation in tha
area affected by the action within 30
days of the hnal amfnrmity
determination.

g93.lS7 FreqwmsyofsedwmNy
datumlrletfonw

(a) Tha conformity statue of ● Federal
action automatically lapam 5 years from

&the date a fired co v

determination 1sreported under
593.155, unless the Fedeml action has
been completed or a continuous
Pwm has been commenced to
implement that Federal action withina
reasonabletime.
(b)OngoingFederalactivitiesata

givensiteshowingcontmuouaprogmaa
arenotnewactionsanddonotrequire
periodicredetarminetimIssolongas
such activities are within the scope of
the final confomnity determination

‘fi%’!a&%s!tl%!&
determination is made, the Federal
action ia changed so that there is an
incmeae in the total of direct and
indirect emissions, abova the levels in
S93.153(%),a new conformity
determination ia required.

$=1s8 &ftertafor~
aontormt@of genamt Fadamleatkma.

(a) An action required under593.1s3
to have a conftmnity determination for
a spedflc pollutant, will be determined
to conform to the appttcable SIP if, for
each pollutant that exweda the ratea in
5 93.153(b), or otherwbraquireaa
conformity determination due to the
total of direct and indirect emfaeiona
from the action, tho actioxsmeets the
mquimmants of paragraph (c)of this
aecdon, and meets my of the follow!ng

T“:1) For en criteria pollutant, the total
of direct an indirect emissions hum
the action am spacMdl identi:flaand

&accounted fmhtheap ,

attdnment or maintenance
demonetratim.

(2) For oaone or nitrogen dioxida the
total of direct and indrect emiaakma
from the action em fully O* withlst
the same rionattainment or maintenance
ame through ●revision to tik a#ipIile
SIPoraeirnUarly enfmwab
that affects emieehm reductions so that
them is no net inuaaae tn emissions of
that polluten~

(31For any crftaria pdutmt, exce
Ota$ozmneand nitrogan dioxide, the t of

direct and indinsct emissions fkomthe
action meet the

(i) Spedfied ha?) Ofti
Lsection, based on areawi eirqnality

modeling analyda and 1A air quality
modeling analysis; or

(ti) Meat the

t’
F“ofamgrapb (aMS) thta section ant ~k

ocal etr quali rnodelfng en
7 T=rn~t o _ph (b) o thie

~/&m~ ~%
frrimlly

=responeibb for the ●p
determfnee that assareawide air quality
modelin analyeIe 1snd needed, the
total of L and lndtmct emiaaions

km the action meet the requirements

specified in paragraph (b) of this
section, based on local air quality
modeling analysis; or

(ii) Where the State agan prirnarity

7responsible for the applicab e SIP
determines that an areawide air quahty
modeling analysis is appropriate and
that a local air uelity modeling analysls

1)is not needed, t e total of direct and
indirect emissions from the action meet
the uirementss ecified in paragraph

% E(b) of ‘Ssection, ased on areawide
modelin , or meet the requirements of

iparagrap (a)(5) of this section; or
(5) For ozone or nitrogen dioxide, and

for pu oaes of pemgraphs (a)(3](l 1) and

7(a)(4)(ii of this section, each portion of
the action or the action as a whole meets

‘8i’’&$&l’lxz2:$!ts’
revision to an ems’s attainment or
maintenance demonstration after 1990
and the state makes a determination as
provided in ph (a)(S)(i)(A) of this

cornrni~ent as provided in ~~g~ph.

(a)(S)({)(B) of this section:
(A) The total of direct ~d indirect

emissions from tha action [or portion ‘—
thereotl ia determined and document~’
by the State agency primarily
responsible for the applicable SIP to
readt in a level of emissions which,
together with ●ll other emissions in the
nonettainment (or maintenance) area,
would not excsral the emissions budgets
specified In the a licable SE?
(B)Thetotalo~%ectandindirect

emissionsfromtheaction(orportion
theraofl is determined by the State

‘bIe for the applicable
tin a level of emissions

which, together with all oth emissions
in the nonettainment (or maintenance)
area, would exceed an emisaiona budget
specified in the ap liceble SIP and tha

$State Governor or e Governor’s
designee for SIP actions makes a wrirten
commitment to EPA which includes the
followisqy

(1) A specific schedule foradoption
and submittal of a revision to the SIP
which would achieve the needed
emission reductions prior to the time
emiaeione horn the Federal action
would occum

(2) Identification of specificmeasures
forincorpomtion into the SIP which
would result in a level of emissions
which, together with all other emissions
in the nonattai.nment or mainmnamx
area, would not exceed any emissions

bu$:$~&d&g;tr:rz’;

applicable SIP requirements am being
implemented in the area for the
pollutants affected by the Fedeml
action, and that local authority to
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Implement additional requirements has
w been fully pursued;

(4) A determination that the
responsible Federal agencies have
required all reasonable mitigation
measures associated with their action;
and

(5) Written documentatio~ including
all air quality analyses supporting the
conformity determination;

(C) Where a Federal agency made a
conformity determination based on a
State commitment under paragraph
(a)(5)(i)(B) of this section, such a State
commitment is automatically deemed a
cell for a SIP revision by EPA under
section 1 lo(k)(5) of the Act, effective on
the data of the Federal conformity
determination and requiring response
within 18 months or any shorter time
within which the State commits to
revise the ep@icable SIP;

(ii) The action (or portion thereof), as
determined by the IWO, is specifically
included in a currant transportation
plan end trenspofiation im rovernent

fprogram which have been ound to
conform to the appkable ST under 40
CFR pert51, subpart T, or 40 CFR pert
93, sub art A;

f(iii] he action (or portion tbereofl
fully offSets its emissions within the
same nonetteinment or maintenance

w area through a revision to the applicable
SIP or en equally enformeble measure
that effects emission reductions equal to
or greeter then the total of direct end
indirect emissions fium the action so
that there is no net inmaase in
emissions of that ollutant;

L(iv) Where EPA not approved a
revision to the relevant SIP attainment
or maintenance demonstration since
1990, the total of direct and indirect
emissions from the action for the futurs
years (described in $ 93.159(d] do not
increase emissions with respect to the
baseline emissions:

(A)Thebaseiineemissicmsreflectthe
historicalactivitylevelsthatoccurredin
thegeographicamaaffectedbythe
proposedFederalactionduring
(I)Calendar year 1990;
(z) The calender year that is the basis

for the classification (~ where the
classification is baaed onmulti le years,

rthe most representative year), i a
classification is promulgated in 40 CFR
pert 81; or

(3) Theyearofthebaselineinventory
inthaPM-10a plicableSF;

&(B)Thebaseeemissionsarethe
totalofdirectendindirectemissions
calculatedforthefutureyears
(described in ~ 93.159(d)) using the

- historic activity levels (described in
paragraph [e)(S)(iv)(A)of this section)
and appropriate emission factors for the
future years; or

(v) Whera the action involves regional
water endor wastewater projects, such
projects are sized to meet only the needs
of population projections that are in the
applicable SIP,

(b) The araawide and/or Iocsi air
quality modeling analyses must:

(1) Meet the requirements in S93.159:
end

(z) Show that the action does not:
(i) Ceusa or contribute to any new

violation of any standard in any area; or
(ii) Increase the frequency or severity

of any existing violation of any standard
in any area.

(c) Notwithstanding any other
requirements of this section, an action -
subject to this subpart may not be
determined to conform to the applicable
SIP unless the total of direct and
indirect emissions from the action is in
compliance or consistent with ail
relevant requirements and milestones
contained in the applicable SIP, such as
elements idantifiad as pert of the
reasonable further rograae acbadules,

1assumptions spaci ad in the attainment
or maintenance demonstration,
prohibitions, numerical emission limits,
end work practice requirements.

(d) Any analyses uirad under this
?section must be comp eted, end any

mitigation requirements necessary for a
finding of conformity must be identified
b#o~d~ determination of conformity

.

g93.ls@ Pwedweefor conie8mity
d8terminettonsof general Federalectlone.

(a) The enalyaae
7

uired under this
subpart must be base on the latest
planning assumptions.

(1) All planning assumptions must be
derived from the estimates of
population, employment. travel, and
congestion most recently approved by
the MPO, or other agency authorized to
make such estimates, where available.

(2) Any revisions to these estimates
used as part of the conformity
determination, including projected
shifls in geographic location or level of
population, employment, travel, and
congestion, must be approved b the

OrizKMPO or other agency auth to
make such estimates for the urban area

(b) The analyses uirad under this
subpart must be a on the latest and
most accurate emission *tion
technique available se described below,
Unleaa Such techniques are
inappropriate. If such techniques are
inappropriate end written approval of
the EPA Regional Administrator is
obtained for any modification or
substitution, they may be modified or
another technique substituted on a csse-
by-cese basis or, where appropriate, on

a generic basis for e specific Federal

ag?~~;o%%o?vehicle emissions, the
most current version of the motor
vehicle emissions model specified by
EPA end available for usa in the
preparation or revision of SIPS in that
State must be used for the conformity

t
analysis ess eciiied in paragraphs
(b)(l)(i) and ii) of this section:

(i) The EPA must publish in the
Federal Register a notice of availability
of any new motor vehicle emissions
model; and

(ii) A grace period of 3 months shall
apply during which the motor vehicle
emissions modal previously specified
by EPA as the moat currant version may
be usad. Conformity analyses for which
the analysis wee

%
un during the grace

period or no more an 3 years before
the Federal Register notice of
availability of the latest emission model
may continue to use the previous
version of the model specified by EPA.

[2) For non-motor vehicle sources,
including stationary end area source
emissions. the iatest emission factors
specified by EPA in the “Compilat@n of
Air Pollutant Emission Factom LAP=.
42)” 1 must be used for the conformity
analysis unless more accurate emission
data are available. such as actual stack
test data &om stationery sources which
are art of the conforrnit analysis.

J(c! The air quality mo cling analyses
required under this subpert must be
based on the applicable sir quality
models, date bases, and other
requirements specified in the most
meant version of the “Guideline on Air
Quality Models (Revised)” (1986),
including supplements (EPA
publication no. 45012-7 M27R) Z,
unless:

(1) Tha guideline techniques are
inap ropriata, in whichcasethemodel
mayL modified or another model
substituted on a case-by-case basis or,
where appro date, on a generic basis for

Jas acific F eral agency pro am; and
&WrittenapprOval of the%’A

Regional Administrator is obtained for
an modification or substitution.

b] TheSMly*~timdundertiis
subpart, except $93.158(a)(l], must be
based on the total of direct and indirect
emissions horn the action and must
refhct emission scenarios that are

ad to occur under each of tha
Tfo owing cases:

(1) The Act mandated attainment year
or, if applicable, the ftiest year for
which emissions are projected in the
maintenance plan;

1Copiesmsybeoblainedfrumtie Tachxural
Sllp- Okisioa of OAQPS,EPA,MD-14, Research
Trin@ Park,NC 27711.

as.. footnots 1 at $93.15*)(2].
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(z) The year durtng which tie total of
direct and indirect emissions from the
action is expected to be the greatest on
an annual basis; and

[31 Any year forwhich the applicable
SIP specifies an emissions budget.

393.160 MtUgatlon 01 ●lr quality imti

(a)~y measuresthatareintendedto
mitigateairqualityimpactsmust be
identified and the process for
implementation and enforcement of
suchmeasures must be described,
including an implementation schedule
containing explicit timelines for
implementation.

(%1Prior to determining that a Federal
action ia in conformity, the Federal
agency making the conformity
determination must obtain written
commitments km the appropriate
persons or agendee to im lement any

t%mitigation measures whi are

..

identified as conditions for making
conformity determinations.

(c) Personsor agenciesvoluntarily
committing to mitigation measures to
facilitate positive conformity
determinations must comply with the
obligations of such commitments,

(d) In instancea where the Federal
agency is licensing, permitting or
otherwise approving the action of
snother governmental or private entit ,
approval by the Federal agency must L
cqmditioned on the other entity meeting
the mitigation measures set foti in the
conformity determination.

(e)men necessarybecauseof
changed circumstances, mitigation
measuree maybe modified so long as
the new mitigation meaaums continue
to support the conformity
determination. hy pmpoeed change in
the mitigation measures is subject to the
reporting requirements of S93.156 and

the public participation requirements of

593.157.
(fj The implementation plan revision

required in $93.151 shall provide that
written commitments to mitigation
measuns must be obtained prior to a
positive conformity determination and
that such commitments must be
fulfilled.

(g) Atlqr a State revises its SIP to
adopt its general conformity rules and
EPA approves that SIP revision, any
agreements, including mitigation
measures, necea for a conformity

Ydetermination will both State and
federally enforceable. Enforceability
through the a plicable SIP will apply to

Eall ersons w o agree to mitigate direct
Jan indirect emissions associated with

a Federal action for a conformity
determination.

(FRDw 93-2e81a Filed 11-2e-93; 8:45 ml
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Ttua eecbon of the FEDERAL-REGISTER
corumr8edtodat ome@ona
@4tahed PmManMl, Rub. ‘~-*,
afut Noecedmmmda. T%eaacormbomara
= b#&_&ti FedaraI

cmaotme are
leauadaa aignaddorxanen taand~af m
the appm@@e &3cumant Categonss
ehewhere h the6aue.

DEPARTMENT OF ENERGY

10 CFRP8rt S3S

~- Radiation ProtectJon

Cb-”on

In rule document 93-27997 beginning
on page 6S458, @ the issue of Tuesday,

Deoemher 14,1993, in the first column, November 30, 1993, make the following
in the EFFECTIVE OATES, “January13, correction:
1993.” shouldxead “January13,1994.”

anum Cooe19M.01*
$W,150 [Comcteq

On page 63253, in the second column,

ENVIRONMENTAL PROTECTION
in S 93.lEO(c)(2)(i), in the first line,
4’December 30,1993.’0 should read

AGENCY “January 31,1994,’”.

4oom Pan93 au.um coot twl-o

fFRL+so5-1]

DOtOnnlning00nforrnity of Ganar81
Fedual Aotlonsto State or Fodarat
Imptemontation **

Ccmection

In nde document 93-26618 hegimning
on page 63214 in the iaaue of Tuesday,

.—
x<


